in 


- 


Why does a 


lawyer 
specializing in 


Personal Injury 


use Words and Phrases every day ? 


For the same reason a lawyer handling Real Estate or Trusts or Corp- 


oration Law does. 


The reason is that Words and Phrases offers these lawyers 
a short, direct route to case law. Here’s how it works: 


Suppose you're handling a case involving a woman in- 
jured in a car on a pleasure trip for which she shared the 
cost of gas and oil. Is she a passenger or a guest? Which- 
ever side you plead, you want to know interpretations of 
similar cases, in your jurisdiction or others. 


WEST 
PUBLISHING 
COMPANY 


So you look up “guest” in Words and Phrases. (it's alpha- 
betically arranged. No indexes, no tables.) Under that 
word you find all state and federal judicial interpretations. 
47 pages of citations under ‘“‘guest, automobile” alone. 


It is no wonder that lawyers in all types of practice use 
Words and Phrases every day to go direct to case law. 
Your West representative will show you how well Words 
and Phrases can work in your practice. 


WORDS AND PHRASES 
You'll find yourself using it every day 


50 West Kellogg Bivd., St. Paul, Minn. 55102 
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FLORIDA LEGISLATURE MOVES AHEAD 


Here in Tallahassee, we get the impres- 
sion that the 1975 session of the Florida 
Legislature“‘hit the ground running” 
when the opening bell sounded on Tues- 
day, April 8, 1975. In the first few weeks, 
both houses of the Legislature have con- 
sidered major legislation, both in commit- 
tee and on the floor, with a determination 
to expedite this legislation in a manner 
uncommon to prior performances. For in- 
stance, at this writing, the Equal Rights 
Amendment has passed out of committee 
and been adopted by a narrow margin by 
the House of Representatives. Within the 
week the Senate in all probability will 
consider this amendment to the Constitu- 
tion of the United States. A constitutional 
amendment affecting the operating pro- 
cedures of the Judicial Qualifications 
Commission has passed out of committee 
in the House and will soon be considered 
on the floor. 


A tremendous amount of legislative 
time has been spent wrestling with the 
medical malpractice and professional 
liability problems which have recently 
struck every practicing physician in 
Florida with the cman cancellation of 
professional liability insurance by the 
underwriting carrier of the Florida Medi- 
cal Association. The Commerce Commit- 
tee of the House of Representatives, 
chaired by John Forbes of Jacksonville, 
responded quickly to the need for reme- 
dial legislation in this complex area where 
the interests of the wrongfully injured pa- 
tients must be balanced against soaring 
medical costs to the public in general. 
Many lawyers within The Florida Bar 
have volunteered their services to meet 
this challenge and aid the Commerce 
Committee in reaching equitable solu- 
tions. One of these lawyers who has 
worked effectively and unceasingly with 
the committee is Duane Anderson of 
Miami, appointed as special advisor to the 
house Commerce Committee. 

Soon to be considered by both houses 
will be the question of how our present 
political, popular elective system for re- 


taining judges in office can be improved. 
More support fora merit retention system 
exists this year than ever previously wit- 
nessed. Governor Askew has announced 
his support of a merit retention plan. 
Speaker of the House Don Tucker 
likewise support such a plan with a formal 
recertification feature. President of the 
Senate Dempsey Barron has taken a 
neutral position but because he worked so 
hard in previous sessions of the Legisla- 
ture to secure many of the judicial im- 
provements that exist in our constitution 
today, many feel that he will give his per- 
sonal support to this last step necessary to 
give Florida the best court system in the 
United States. 

Credit must go to the Young Lawyers 
Section of The Florida Bar who has 
worked for many months in contacting 
and discussing merit retention with their 
local legislators. The press statewide, al- 
most unanimously, supports the proposi- 
tion that it is high time for our judiciary to 
be removed from the political arena. 


In considering the matter of judicial 
improvement, the Legislature will be 
looking to their lawyer/legislator mem- 
bers. These ranks have shrunk in past 
years.As a matter of fact, there are only 11 
senators who are lawyers and 33 in the 
House of Representatives who are mem- 
bers of The Florida Bar. Where in years 
past as much as 40% of the legislators 
were lawyers, the percentage now in both 
houses has dropped to 27%. Some of the 
new lawyer/legislators serving their first 
term are experiencing financial, client 
and lawyer/partner problems, which have 
frequently faced the lawyer/legislator in 
past years. We wish these members well 
and commend their interest in our state 
government and their willingness to de- 
vote their talents to a public service posi- 
tion that regrettably does not receive the 
public plaudits that it rightfully deserves. 


Information concerning the status of 
any legislative matter is no further from 
you than your telephone. There is a toll- 
free Wide Area Telephone System 
(WATS) number which can be used by 
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any member of The Florida Bar to learn 
how a particular piece of legislation is 
progressing. You need only to dial 
1-800-342-1827 to receive the desired in- 
formation. 


SECTION AND COMMITTEE ACTIVITY 


Section seminars and conferences have 
been popular this year. It seems that al- 
most all of the sections have been ex- 
tremely active in providing for their sec- 
tion members programs of interest at vari- 
ous locations throughout Florida. The 
Real Property, Probate and Trust Law 
Section held a Condominium Seminar in 
three locations since last July, a 
Lawyer/Land Surveyor Seminar as well as 
an Oil and Gas and Public Relations of 
Land Use Conference cosponsored with 
the College of Law at Florida State Uni- 
versity. More than 750 members of The 
Florida Bar participated in these semi- 
nars. 

The Tax Section has not been far be- 
hind. They, too, have sponsored seminars 
on Pension Reform, State and Local Tax- 
ation, and an IRS Tax Seminar. 

Last month the Trial Lawyers Section 
conducted its annual Trial Advocacy Pro- 
gram at the University of Florida, FSU 
and Stetson, which was extremely well 
received by the respective student bodies 
and lawyers alike. In March the Young 
Lawyers Section held their third success- 
ful annual convention when more than 
400 members of the YLS participated in 
institute programs and other workshops at 
the Sheraton Twin Towers at Orlando. 
Aiding the YLS in their annual conven- 
tion was the General Practice Section, 
which held a General Practice Seminar at 
this convention. The Local Government 
Section has held two seminars, one on 
collective bargaining in Gainesville last 
October, and a seminar on the new Ad- 
ministrative Procedure Act in Tallahas- 
see, in January. 

One of the most successful programs 
offered by a standing committee of The 
Florida Bar was the “Law Economics 
Seminar” sponsored by the Economics of 
Law Practice Committee in Tampa, in 


January. There, more than 300 lawyers 
registered to hear outstanding speakers 
suggest better ways of managing and con- 
trolling the economics of a law practice. 
Howard Gross, chairman of the No-Fault 
Committee, supervised a tremendously 
successful and well attended “No-Fault 
Seminar” in Tampa last December which 
may be rescheduled in the future due to 
popular demand. The Legal Aid and Indi- 
gent Defendants Committee also con- 
ducted a workshop in Orlando where at- 
tendance far exceeded expectations and 
those who attended went back to their 
respective bar associations better in- 
formed on how to more effectively de- 
liver legal aid services to the indigent in 
their respective communities. 

Today, only two persons in the head- 
quarters office devote their full time to 
supporting sections and committees. With 
this accelerated growth and activity, and if 
the headquarters staff is going to meet 
the demands of the lawyers of Florida for 
institute and seminar programs of particu- 
lar interest, it is readily acknowledged 
that expanded facilities at The Florida Bar 
Center are urgently needed and required. 
If we are to keep pace in the section and 
committee area, and in discipline, legis- 
lation, unauthorized practice of law, ex- 
panded facilities are needed and needed 
soon. 

We are pleased to report that The 
Florida Bar Center campaign is gaining 
momentum and now we have passed the 
$350,000 mark. Surely by convention time 
we will be past one million dollars in 
pledged funds. 

Bids on the expansion will be opened 
on or about the 20th of May and the Bar 
Center Development Commission has 
scheduled ground breaking ceremonies 
for the new addition on May 30, 1975. If 
The Florida Bar is to remain the number 
one state bar organization in the United 
States, we need your help. We want your 
name on the bronze plaque in the new 
addition when the addition is dedicated 
on July 4, 1976. 


MARSHALL R. CASSEDY 
Executive Director 
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alain We are pleased to discuss 
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AU TOMULER GENEALOGICAL SERVICE 


ALTSHULER GENEALOGICAL SERVICE, INC. 
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included in registration fee. 


SEMINAR ON ADMIRALTY LAW 


The Florida Bar is cordially invited to attend a seminar on Admiralty Law sponsored by the 
Southeastern Admiralty Law Institute and the Institute of Continuing Legal Education in 
Georgia at the Hyatt Regency Atlanta, 265 Peachtree Street, N.E., Atlanta, Georgia, on Friday, 
June 27, and Saturday, June 28, 1975. Lunch, program materials, and cocktail reception are 


Please mail the registration form provided below and make your hotel reservation with the 
Hyatt Regency Atlanta, telephone 404 577-1234, or the hotel of your choice. 


PROGRAM 


Friday Morning, June 27, Session 


IMPACT OF THE OFFSHORE OIL INDUSTRY 
M. N. Grossel-Rossi 
Leach, Grossel-Rossi & Paysse 
New Orleans, Louisiana 


LIMITATION OF LIABILITY 
Stanley R. Wright 
Ulmer, Murchison, Ashby & Ball 
Jacksonville, Florida 


RECENT DEVELOPMENTS IN THE FOURTH AND FIFTH 
CIRCUITS 

James B. Kemp, Jr. 

Phelps, Dunbar, Marks, Claverie & Sims 

New Orleans, Louisiana 


MARINE INSURANCE, LIABILITY OF AGENTS AND 
BROKERS 

Jared Y. Gilmore, Jr. 

Faris, Ellis, Cutrone, Gilmore & Lautenschlaeger 

New Orleans, Louisiana 


Friday Afternoon, June 27, Session 


PRACTICAL COMMENTS ON ADMIRALTY APPELLATE 
PRACTICE 

Honorable Paul H. Roney 

U.S. Court of Appeals, Fifth Circuit 

St. Petersburg, Florida 


DISCOVERY TECHNIQUES 
A. Paul Cadenhead 
Nall, Miller & Cadenhead 
Atlanta, Georgia 


TOWERS LIABILITY 
Frank Emmett 


Terriberry, Carroll, Yancey & Farrell 
New Orleans, Louisiana 


Saturday Morning, June 28, Session 


CURRENT PLAINTIFF’S VIEW OF HANDLING CASES 
UNDER THE LONGSHOREMEN & HARBOR WORKERS ACT 
Roger A. Vaughan, Jr. 
Wagner, Cunningham, Vaughan, Hapner & May 
Tampa, Florida 


MARITIME LABOR LAW 
Thomas W. Gleason 
17 Battery Place, New York, New York 


PERSONAL INJURY CLAIMS ARISING FROM DREDGING 
OPERATIONS: ADMIRALTY OR COMPENSATION 
John M. Ryan 

Vandeventer, Black, Meredith & Martin 

Norfolk, Virginia 


REGISTRATION APPLICATION—ADMIRALTY LAW SEMINAR 


Please register me for the SEMINAR ON ADMIRALTY LAW to be held at the Hyatt Regency Atlanta, Atlanta, Georgia, on June 27-28, 


1975. 


0 | am a SEAL! member. My check for $40 registration fee payable to ICLE IN GEORGIA is enclosed. 


0 | am not a SEALI member. My check for $50 registration fee payable to ICLE IN GEORGIA is enclosed. 


| plan to bring my spouse to the reception. 


(Name) 
NAME SOCIAL SECURITY NO. 
FIRM 
MAILING ADDRESS 


AGE CATEGORY: under 22 ( ); 22-35 ( ); 36-55 ( ); over 55 ( ) 


MAIL APPLICATION AND CHECK TO: 


James W. Curtis, Director 
Institute of Continuing Legal Education in Georgia 
University of Georgia School of Law 
Athens, Georgia 30602 — Telephone 404 542-2522 
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A Great Organization 


PRESIDENT PAGE 


This is my last President’s Page. It 
hardly seems possible that almost a 
year has passed since I wrote my first 
President’s Page wondering at that 
time how I might best use that oppor- 
tunity during the next 11 months to 
communicate with the members of The 
Florida Bar. 

The Integration Rule requires that 
annually “there shall be made or pub- 
lished an address by the president on 
the state of The Florida Bar.” This 
page will not be used as the vehicle for 
fulfilling that duty. The printing dead- 
line for the Journal requires that this 
page be written approximately two 
months before the end of this adminis- 
trative year so that the president’s an- 
nual report, if written at this time, 
would necessarily be incomplete. The 
required report will be made at a later 
date. 

This year has been an exciting one. 
The Florida Bar has been and now is 
actively involved in many areas affect- 
ing the legal profession and the ad- 
ministration of justice. 

I assumed the office of president of 
The Florida Bar with an awareness that 
The Florida Bar is a great organization. 
My experience this year as I have had 
the opportunity to travel throughout 
the country and to meet with leaders of 
other bar associations has served to in- 
crease that awareness. Now the fourth 
largest state bar in the nation, The 
Florida Bar is, in my judgment, surpass- 
ed in quality by none and equaled by 
few. 

The greatness of The Florida Bar de- 
rives from the quality of its member- 
ship. It is unfortunately true, of course, 
that a few lawyers abuse the privilege 
of being members of the Bar. The vast 
majority of Florida lawyers, however, 
labor diligently to represent their 
clients effectively and ethically. In ad- 
dition, lawyers give generously of their 
time and talents to work for the public 
good and to improve our profession. 

Many members of The Florida Bar 
have devoted countless hours to our ac- 
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tivities this year. Our sections, standing 
committees, circuit grievance commit- 
tees, circuit unauthorized practice of 
law committees, and special commit- 
tees appointed from time to time have 
devoted enormous amounts of time deal 
ing with a myriad of subjects. 


The members of the Board of Gover- 
nors with whom I have been privileged 
to serve this year have been outstand- 
ing. Their wise counsel has been in- 
valuable to me as they have partici- 
pated in shaping the policies of The 
Florida Bar. 


The responsibilities of the president 
of The Florida Bar are such that he must 
devote essentially his full time to the 
duties of the office. In addition, a sub- 
stantial amount of his time is required 
during the year in which he serves as 
president-elect. Thus, relatively few 
lawyers are able to serve as president of 
The Florida Bar. That this situation has 
its disadvantages is apparent and, al- 
though I have no ready solution, it is a 
matter deserving further study. 

The staff of The Florida Bar works 
selflessly to further the numerous pro- 
grams in which we are involved. I can- 
not overstate my appreciation to them 
for their dedication and loyalty. 

The members of my law firm have 
been generous in their support during 
my term of office and I wish publicly to 
acknowledge and express appreciation 
for that support, without which it would 
not have been possible for me to serve 
as president of The Florida Bar. 

Finally, I thank the members of my 
family—my wife and our children—for 
their encouragement and for their un- 
derstanding and patience when de- 
mands of the office interfered with fam- 
ily life. 

To have served as president of The 
Florida Bar has been an experience I 
shall always remember and an honor 
which I shall always cherish. This has 
been a wonderful year for me. I hope 
that it has been a year of constructive 
accomplishment for The Florida Bar. 
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Florida Bar 
insurance 

can ease the pain of 
major medical expenses. 


The Florida Bar Major Medical Expense Plan 
has three major advantages. It supplements your existing 
health insurance without duplicating benefits you already have. It lets 
you choose the deductible amount. And its benefits are geared to 
today’s high medical care costs. 


This specially-designed insurance is available to all members of The 
Florida Bar and their employees. Dependent protection is available too. 


THE FLORIDA BAR 
APPLICATION FOR GROUP MAJOR MEDICAL EXPENSE PROTECTION 
Full Name (Print) Date of Birth 
Month Day Year 
Address 
Number and Street City f State Zip Code 


| hereby apply to the AMERICAN HEALTH AND LIFE INSURANCE COMPANY for coverage for myself, and as head of the family for 
such members of my family, if any, as are listed below: 


CHECK PLAN DESIRED: $500 Deductible $1000 Deductible 
Dependents to be insured: Use other side where necessary. 
Spouse Child Child Child 
Name 
Date of birth 


lf employee of Member, give employer's name 


| understand that the insurance for which application is made will supplement rather than duplicate other 
benefits covering the same loss. A Supplemental Application furnished by me shall be considered a Part of this Application. 


Date Signature 


Return to POE & ASSOCIATES, INC. — P.O. Box 1348 — Tampa, Florida 33601 
TO BE COMPLETED BY COMPANY 


Certificate Number State Code Review Date Effective Date Anniversary Date 


| 
53054 AHL 22570 


232 THE FLORIDA BAR JOURNAL 


| 
O 
Nrolj 
Aurip Cnt 
y! 

re 4 
ity 
AR 
gS 
| 


This advertisement is for illustrative purposes only and is not a contract. 
Only the insurance policy can give the actual terms, coverage amounts, 
conditions and exclusions. 


How to apply for coverage 


1. Complete, date and sign the application. 


2. If you have any questions, call Poe and Associates, Inc., 
at 813-228-7361 collect. 

3. Mail the application to: 
Poe and Associates, Inc. 
Administrators for 
The Florida Bar insurance plans 
P.O. Box 1348 
Tampa, FL 33601 Poe &Associates, Inc. 

4. Send no money. We will bill you. te 


Semi-Annual Premiums 


$500 Deductible Under 40 40-49 50-59 60 &over 
Member $27.00 $ 47.90 $ 97.80 $140.20 
Member & Spouse 65.00 100.60 187.90 269.00 
Member, Spouse & Children 86.70 124.30 211.50 283.10 
Member & Child 48.70 71.60 121.40 154.30 
$1,000 Deductible Under 40 40-49 50-59 60 &over 
Member $15.00 $ 30.00 $ 70.20 $106.20 
Member & Spouse 30.00 59.90 132.90 203.70 
Member, Spouse & Children 39.10 68.10 143.80 210.30 
Member & Child 24.10 39.10 81.10 112.80 


Premiums are based on age of entry and increase at attained age indicated. 
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Esquires All 


To our continuing benefit, we re- 
ceive at this office a copy of The 
Florida Bar Journal. 

The March 1975 issue came in this 
morning, and I was very much in- 
terested in what you and Henry P. 
Trawick, Esquire, had to say about ti- 
tles. I quite agree; we have used that 
word “Honorable” so loosely that it 
has caused all kinds of problems. In 
the ABA Judicial Administration Di- 
vision our judges, after years of pleas, 
now have their name tags with their 
proper designation—judge, magis- 
trate, administrative law judge, etc. 

But I cannot agree with the sugges- 
tion that lawyers cannot with com- 
plete propriety use “Esquire” after 
their names. We use it in the federal 
system and on my certificate of admis- 
sion to the United States Supreme 
Court “Esquire” follows my name. 
This is consistent with a tradition that 
has been followed for many years. 


L. O’DoNNELL 

Director, Division of 

Inter-Judicial Affairs 
Washington, D.C. 


While I would agree that the desig- 
nation “Hon.” is properly reserved for 
members of the judiciary and elected 
officials, I was taught in school and 
have been advised since that the de- 
signation “Esq.” was the appropriate 
designation for members of the Bar. 

Since you contend that same is not, 
may I ask to whom the designation 
“Esq.” does apply, and what distinc- 
tion, if any, do you propose should be 
used to designate a professional who 
has as much formal training, and 
sometimes more, than a medical doc- 
tor? 


JERRY W. GERDE 
Panama City 


With respect to the use of the term 
“Esquire” which you indicate, in the 
March 1975 Florida Bar Journal, is in- 
correct according to Henry P. 
Trawick, Jr., I should like to refer you 
to Black’s Law Dictionary, Fourth 
Edition, which refers to the fact that 


234 


Esquire in English Law is “a title of 
dignity next above gentlemen and 
below knight.” It also refers to “a title 
of office given to ... Barristers at 

Considering the long history and 
custom of the usage of the term “Es- 
quire,” plus the foregoing from a more 
substantial authority than Mr. 
Trawick, I respectfully suggest that 
the decision not to use the term “Es- 
quire” not only wrongs the Bar mem- 
bership but fails to recognize that Mr. 
Trawick is in error. 

I look forward to your agreement 
with the above so that lawyers in 
Florida may retain one of the last an- 
tiquities that assists the Bar in retain- 
ing a measure of respect and dignity. 


RICHARD N. FRIEDMAN 
Miami 


Education for Judges 


In your column, “News in The 
Florida Bar,” contained in the issue of 
March, 1975, you purportedly iden- 
tify “an existing void in Florida’s judi- 
cial administration system—the ab- 
sence of a quality, continuing educa- 
tional program for Florida judges.” 
This is erroneous and a reflection up- 
on Judge Larry Goodrich, chairman of 
the Circuit Judges Conference Edu- 
cational Committee, Judge Major 
Harding, vice-chairman of this com- 
mittee, and Judge Lew Schlegel. 

Even before The Florida Bar was 
able to furnish a written report of The 
Florida Bar Retreat, the judicial sys- 
tem had begun to comply with the 
suggestions of the group. During the 
past year, the following educational 
conferences are but a few of the train- 
ing programs conducted and attended 
by judges: 

A college for new judges was at- 
tended by 45 circuit and county 
judges. 

A seminar to train county judges for 
duty in the circuit court was attended 
by 80 judges of the county court. 

Twenty-six nonlawyer county 
judges are presently taking a two-year 
course conducted by the College of 


Law, University of Florida, under the 
supervision of the Supreme Court. 

Circuit judges have had a confer- 
ence on no-fault insurance, recent de- 
velopments in civil and criminal law, 
a utilization of video tape for training 
purposes. 

During April, the circuit judges will 
attend a conference and receive in- 
struction in sentencing procedures 
within the criminal law, domestic re- 
lations, and effective use of judges’ 
time. 

For your further information, the 
college at Reno, Nevada, developed 
from the first judicial training pro- 
gram of Florida, which was held about 
15 years ago. It is commendable that 
President James A. Urban has estab- 
lished a committee for the purpose of 
assisting us in continuing quality 
educational programs. This commit- 
tee will be of great help in fostering 
additional educational programs and 
result in better communication be- 
tween The Florida Bar and the judi- 
cial system. 


JAMEs C. ADKINS 
Chief Justice 


Work for Lawyers 


Concerning your report of the Bar 
Conference in Tallahassee, I feel 
compelled to focus on a subject that 
Mr. Cassedy mentions too 
briefly—“Too Florida 
Lawyers?” I wish I could Paul Revere 
you that unless you do something fast 
you are facing the demise of the single 
practitioner in Florida. 

When legal aid first appeared in 
New York City in significant numbers 
some five years ago and no-fault was 
legislated shortly thereafter, the 
Brahmins of the Bar sounded like 
those who attended at Tallahassee. 
“The lawyer won’t be burdened by 
the ‘schmiel’ cases or the 
indigent.” “Who needs those cases?” 
The single practitioner has for all in- 
tents and purposes been pushed out 
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in New York City as well as Philadel- 
phia, Boston, Chicago and Detroit. 
Neighboring Nassau County was 
doing wonderfully until about six 
months ago until “we want legal aid” 
spread through its courtrooms. 

As of this writing, what with 
paralegals, no-fault, public defenders, 
and the plague of “give me a 
free-lawyer,” “lawyers are responsi- 
ble for everything,” “lawyers charge 
too much,” etc., the single prac- 
titioner, the backbone of justice for 
the common man, is being pushed out 
in your state. 

When I was admitted to your Bar a 
couple of years ago, I spoke to many 
lawyers about my relocating. I 
warned them about their practices, 
and told them why I wanted to relo- 
cate. They were all so optimistic. 
“Come on down,” they all said. “It 
can’t happen here. This is a golden 
land.” They cry to me every day now. 

. Allow advertising, reduce your 
percentage of successful bar appli- 
cants, don’t give everyone a free 
lawyer, pay the single practitioner 
who is assigned to a truly indigent 
defendant a decent fee and all lawyers 
in Florida will prosper. Otherwise I 
predict you will be socialized and 
economically decimated before the 


end of this decade. 


FLORIDA 
BAR EXAM 


FOR THE 
OUT-OF-STATE ATTORNEY 


TO BE GIVEN— 


First Triannual 1975—February 25 and 26 
Second Triannual 1975—July 29 and 30 
Third Triannual 1975—October 28 and 29 


Quality 


BRC has drawn on both local and national faculty persons to develop a Florida 
bar course geared to the special needs of the out-of-state attorney. Our 
outstanding faculty has created and refined a series of law summaries with- 
out equal in terms of clarity, comprehensiveness, and currency. In addition to 
these excellent law summaries, BRC of Florida has honed its Programmed 
Learning System (PLS) to a fine edge, —e, exam writing and other 
supplementary services of individual diagnosis and evaluation not available 
anywhere else. 


Technique 


The use of local multiple-choice questions, multi-state multiple-choice ques- 
tions, and demanding essay questions by the Florida bar examiners creates a 
need for a fully-integrated study program that goes beyond the traditional 
combination of law outlines and reinforcing lectures. A busy practitioner who 
has been unable to keep in touch with the vast changes in Constitutional Law, 
Criminal Procedure, Torts, and the Contracts aspects of the Uniform Com- 
mercial Code needs more than the quick “once-over” which is sufficient for 
the recent graduates. 


Performance 


BRC has devoted its full resources to master the Florida exam and convey the 
necessary information and skills to out-of-state attorneys. Over 90% of all 
BRC’s practitioner enrollees pass on the first try (almost 100% by the second 
try.) BRC’s rate of success is unequaled in Florida. 


SEYMOUR FRIEDMAN 
Brooklyn, N.Y. 


GULF ABSTRACT G&G TITLE, 


Abstracts of Title-Title 
Searches 


We have in our office film of 
all public records affecting 
title to land in Lee County, 
Florida. 


Oe, PLEASE SEND ME MORE INFORMATION ON THE FLORIDA 
BRG"’ src course. 


phone, 
city, state zip, 


Joseph A. Furlong, Manager 
Phone: 332-1422 


1857 Jackson Street, 
Fort Myers 


MIAMI 1000 N. Miami Ave., Miami, Fla. 33136 (305) 358-4686 
COMPUTER PROCESSING AND TESTING 830 N. La Brea, Inglewood, Ca. 
90302 (213) 674-9300 

BRC MAIN VA OFFICE 5440 Cass Avenue, Detroit, Mich. 48202 (313) 831-7117 
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By HOWARD N. SOMMERS 


For about a century American 
courts recognized and enforced 
trade secret agreements as prop- 
erly co-existent and consistent 
with federal patent statutes. As 
pointed out in Kewanee v. Bicron, 
416 U.S. 470, 493, footnote 23, 
(1974): “Trade secret law was im- 
ported into this country from Eng- 
land by means of the landmark 
case of Peabody v. Norfolk, 98 
Mass. 452 (1868).’’ Kewanee 
reviewed conflicting opinions 
among federal circuit courts as to 
enforcement of trade secrecy 
rights and resolved issues raised 
since Peabody v. Norfolk. 

There had been, prior to 
Kewanee, valid grounds for ques- 
tioning the propriety (or even rec- 
ognition) of trade secrets; uncer- 
tainty arose by virtue of certain 
statements in Supreme Court de- 
cisions, notably in Sears Roebuck 
& Co. v. Stiffel Co., 376 U.S. 225 
(1964), and in Lear, Inc. v. Adkins, 
395 U.S. 653 (1969). In Sears, at 
232, the Court had held that “‘be- 
cause of the federal patent laws a 
state may not, when the article is 
unpatented and uncopyrighted, 
prohibit the copying of the article 
itself or award damages for such 
copying”; and at 229, had further 
said that: “To allow a state by use 
of its law of unfair competition to 
prevent the copying of an article 
which represents too slight an ad- 
vance to be patented would be to 
permit the State to block off from 
the public something which fed- 
eral law has said belongs to the 
public.” 

In Kewanee, at 479, the Court 
noted that: “We stated in Sears 
Roebuck & Co. v. Stiffel Co., 376 
U.S. 225, 229 (1964), that when 
state law touches upon the area of 
federal statutes enacted pursuant 
to constitutional authority, it is 
‘familiar doctrine’ that the federal 
policy ‘may not be set at nought, 
or its benefits denied’ by the state 
law. Sola Elec. Co. v. Jefferson 
Elec. Co., 317 U.S. 172, 173 
(1942).” 

In Lear, Inc. v. Adkins, 395 U.S. 
653, 668, 675 (1969), the Court 
ruled that: “When faced with this 
basic conflict in policy, both this 
Court and courts throughout the 
land have naturally sought to de- 
velop an intermediate position 
which somehow would remain 


responsive to the radically differ- 
ent concerns of the two different 
worlds of contract and patent. The 
result has been a failure. ...We 
have concluded, after much con- 
sideration, that even though an 
important question of federal law 
underlines this phase of the con- 
troversy, we should not now at- 
tempt to define in even a limited 
way the extent, if any, to which 
the states may properly act to en- 
force the contractual rights of in- 
ventors of unpatented secret 
ideas.” 


The Kewanee Case 


In Kewanee, at 482, the Court 
addressed itself squarely to the 
problem: “Having now in mind 
the objectives of both the patent 
and trade secret law, we turn to an 
examination of the interaction of 
these systems of protection of in- 
tellectual property—one estab- 
lished by the Congress and the 
other by a state—to determine 
whether and under what circum- 
stances the latter might constitute 
‘too great an encroachment on the 
federal patent system to be toler- 
ated.” Sears, Roebuck & Co. v. 
Stiffel Co., 376 U.S., at 232.” 

Petitioner Kewanee had spenta 
million dollars and some 17 years 
of research effort in developing 
secret processes to make crystals 
of large diameter. The individual 
respondents former 


Kewanee employees who had 
done its secret development work 
and had agreed not to disclose the 
secrets; respondent corporation 


SECRECY 


ONFIRMED: 


was organized by some of the 
former employees, after leaving 
Kewanee’s employment, to com- 
pete with Kewanee in making the 
crystals by the secret processes. A 
permanent injunction against dis- 
closure or use of the secrets had 
been granted in the district court, 
based on Ohio statute, R.C. 
1333.51(c), which provides that: 
“No person, having obtained pos- 
session of an article representing 
a trade secret or access thereto 
with the owner’s consent, shall 
convert such article to his own use 
or that of another person, or there- 
after without the owner’s consent 
make or cause to be made a copy 
of such article or exhibit such arti- 
cle to another.”” The Court of Ap- 
peals for the Sixth Circuit had 
ruled, in Kewanee, 478 F. 2d 1074 
(1973), that under the supremacy 
clause of the Constitution the 
trade secret laws of Ohio are in 
conflict with and pre-empted by 
the patent laws. The district court 
decision was reversed. The court 
of appeals further ruled that Ohio 
could not grant trade secrecy pro- 
tection where, as in Kewanee, the 
subject matter would have origi- 
nally been appropriate for an ap- 
plication for patent, but had been 
in commercial use for over one 
year, and was thus barred from pa- 
tent protection, under 35 U.S.C. 
§102(b). 

On appeal, the Supreme Court, 
reversing and remanding the case 
to the Sixth Circuit Court of Ap- 
peals for reinstatement of the dis- 
trict court judgment granting the 
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injunction, pointed out at 493 
that: “Trade secret law and patent 
law have co-existed in this coun- 
try for over 100 years. Each has its 
particular role to play, and the op- 
eration of one does not take away 
from the need for the other,” and 
that “[uJntil Congress takes affir- 
mative action to the contrary, 
states should be free to grant pro- 
tection to trade secrets.” The Su- 
preme Court, at 484, set forth the 
three categories of trade secrets 
mentioned in Judge Henry 
Friendly’s opinion in Painton & 
Co. v. Bourns, Inc., 442 F. 2d 216, 
224 (CA 2 1971): 

(1) the trade secret believed by 
its owner to constitute a validly 
patentable invention; 

(2) the trade secret known to its 
owner notto be so patentable; and 

(3) the trade secret whose valid 
patentability is considered dubi- 
ous. 

The Court, at 484, approved the 
enforcement of trade secrecy 
rights under each category as: 
“Trade secret protection in each 
of these categories would run 
against breaches of confidence 
—the employee and licensee 
situations—and theft and other 
forms of industrial espionage,” 
and, at 491, concluded: “that the 
extension of trade secret pro- 
tection to clearly patentable in- 
ventions does not conflict with 
the patent policy of disclosure.” 

The Court further ruled, at 487, 
that “[nJothing in the patent law 
requires that states refrain from 
action to prevent industrial es- 
pionage. In addition to the in- 
creased costs for protection from 
burglary, wire-tapping, bribery 
and other means used to mis- 
appropriate trade secrets, there is 
the inevitable cost to the basic de- 
cency of society when one firm 
steals from another. A most fun- 
damental human right, that of pri- 
vacy, is threatened when indus- 
trial espionage is condoned or is 
made profitable; the state interest 
in denying profit to such illegal 
ventures is unchallengable.”’ 


Water Services v. Tesco 

The Fifth Circuit, in Water 
Services Inc. v. Tesco Chemicals, 
Inc., 410 F. 2d 163 (5th Cir. 1969), 
prior to Kewanee had sustained 
trade secrecy rights; that case is 
cited several times in Kewanee. 
Every case involves special facts. 
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Let us consider those in Water 
Services. In 1960, after four years 
of costly trial-and-error ex- 
perimentation with pumps, tim- 
ers and electronic devices, Water 
Services perfected an automatic 
water treatment system. Its 
engineer-defendant had _ partici- 
pated in the secret research work 
resulting in perfection of the sys- 
tem and had, like all of Water 
Services’ other employees, signed 
the following covenant (at 166): 
It is agreed and understood that for a 
period of two years after the termination of 
this contract, regardless of the reason or 
cause of such termination or cancellation, 
the employee will not engage, either di- 
rectly or indirectly, on his own account or 
as agent, servant or employee of any per- 
son, firm or corporation, in any business 
which could reasonably be considered to 
be in competition with Water Services, 
Inc., in any territory in which he has per- 
formed services under this contract. 


The defendant-engineer had 
been hired by defendant- 
corporation within the prohibited 
two-year period and defendant- 
corporation competes with plain- 
tiff. The district court found that 
the hiring of the defendant- 
engineer was with the specific in- 
tent of acquiring for Tesco the 
skill and knowledge necessary to 
create a fully automated system 
similar to the TREAT-A-MATIC 
(plaintiff's system) and that he 
began immediately to work on 
reproducing for Tesco the TES- 
COMATIC system, based on his 
knowledge of the TREAT-A- 
MATIC system. The district court 
further found that “the similarity 
between the two systems is strik- 
ing. Without going into detail, suf- 
fice it to say that they are as near 
identical as possible for 
(defendants-engineers) to con- 
struct.” 

The case arose under Georgia 
law, wherein covenants not to 
compete are upheld if reasonably 
limited as to time and territory 
and definite as to the nature, kind, 
and character of the activities 
prohibited. 

The court of appeals ruled, at 
168, that in “determining whether 
the restraint is reasonable two 
tactors are important. First, is the 
employer trying to protect confi- 
dential information relating to the 
business, such as a trade secret, 
method of operation, sources of 
suppliers, and names of custom- 
ers? Such confidential business 
information may or may not rise to 


the level of a trade secret. Second, 
is the restraint reasonably related 
to the protection of the confiden- 
tial information? See Restatement 
of Contracts §§515(a), 516; Blake, 
‘Employee Agreements Not To 
Compete, 73 Harv. L. Rev. 625 
(1960). When these factors have 
been present, Georgia courts have 
approved the covenant not to 
compete even when the covenant 
defined the ‘nature’ of the ac- 
tivities only in broad language of 
serving a competing employer ‘in 
any capacity.’ In Shirk v. Loftis 
Bros., 1918, 148 Ga. 500, 97 S.E. 
66, 67, the Supreme Court of 
Georgia upheld a covenant re- 
stricting an employee from serv- 
ing ‘in any relation or capacity 
whatsoever, in the line of busi- 
ness of the [employer]. 

The court of appeals in Water 
Services further ruled that “even 
without an express restrictive cov- 
enant, one of the implied terms 
of a contract of employment is that 
the employee will not disclose a 
trade secret, learned during his 
employment, to a competitor of 
his former employer. But since it 
may be difficult to determine, as a 
matter of law, what is a trade se- 
cret, the covenant not to compete is 
a pragmatic solution to the prob- 


Howard N. Sommers practices patent 
law in Hackensack, New Jersey. He is a 
member of The Florida Bar and serves on 
the Patent, Trademark and Copyright 
Committee of the Corporation, Banking 
and Business Law Section. He is vice 
chairman of the New Jersey State Bar As- 
sociation Patent, Trademark and 
Copyright Section and is treasurer of the 
New Jersey Patent Law Association. 


237 


- 
as 


Confirmed: Trade 
Secrecy Law 


lem of protection of confidential 
information” and that “technolog- 
ical refinements in industrial es- 
pionage increase the employer’s 
need for covenants not to com- 
pete.” 


Critical Facts in Water Services 


The court of appeals, at 173, 
ruled that the critical facts in 
Water Services which favored the 
enforcement of trade secrecy 
rights were: “The parties consid- 
ered the knowledge. ..a trade 
secret revealed in confidence, 
(plaintiff) used elaborate conceal- 
ment measures to conceal the 
identity of the components and 
exacted a covenant not to compete 
from his employees. That no other 
competitor had been able to dup- 
licate the (secret) during the four 
years it was on the open market is 
strong evidence that (plaintiff) 
had possession of secrets his 
competitors could not easily 
penetrate. .. .We hold, therefore, 
that the covenant not to compete 
is valid and enforceable and. . .isa 
protectible trade secret.” 


Other Trade Secrecy Cases 


About a year after its Water 
Services decision, the Court of 
Appeals for the Fifth Circuit de- 
cided another trade secrecy 
case—Cataphote Corp. v. Hud- 
son, 422 F. 2d 1290, 1292, (5th 
Cir., 1970) wherein plaintiff had 
sought to enjoin defendants “from 
utilizing designs, techniques and 
equipment (for manufacture of 
glass beads of microscopic size) 
the knowledge of which allegedly 
was acquired by the individual 
defendant while employed by 
plaintiff while plaintiff was 
struggling, by trial and error to 
devise a plant for profitable man- 
ufacture of glass beads in com- 
mercial quantities.’ In part 
through defendant’s efforts, a suc- 
cessful gas-fired furnace was de- 
vised for making glass beads in 
the desired size. At no time had 
defendant agreed not to use trade 
secrets or not to compete. Defend- 
ant left plaintiff in 1958 and set 
about to construct, for his own 
company, a furnace for manufac- 
ture of miscroscopic glass beads 


in competition with plaintiff. 
After a hearing on the merits, the 
district court held that plaintiff 
had failed to establish that its 
claimed trade secrets qualified as 
such and that defendant’s equip- 
ment and techniques were 
mechanical equivalents of 
plaintiffs, but were dissimilar 
and that “the plaintiff has failed to 
establish its trade secrets are suf- 
ficiently novel or unique to qual- 
ify as trade secrets.” (p. 1293) 


The court of appeals vacated 
the judgment for defendant and 
remanded the case for further 
findings on the issues. The dis- 
trict court, on retrial per the man- 
date, rendered judgment in favor 
of defendant; the court of appeals 
(444 F. 2d 1313 (1971)), affirmed 
that judgment as: (1) the subject 
matter at issue in the case was not 
new but was known in the indus- 
try and (2) the case did not include 
a covenant against competing. 
The court ruled, at 1315, on point 
(1), the issue of novelty, that 
“fa]lthough a trade secret need 
not be so unique or novel as to be 
patentable, it must possess at least 
that modicum of originality which 
will separate it from everyday 
knowledge. In the words of our 
prior opinion, 422 F. 2d 1290, 
‘The subject matter of a trade se- 
cret must be secret. An item or pro- 
cess of public or general know- 
ledge in an industry cannot be 
appropriated by one as his own 
secret.” Where a process or idea is 
so common, well known or readily 
ascertainable that it lacks all 
novelty, uniqueness and original- 
ity, it necessarily lacks the ele- 
ment of privacy necessary to make 
it legally cognizable as a trade 
secret....A further condition to 
recover [for appropriation of a 
trade secret] is that the idea dis- 
closed must be novel. Flanigan v. 
Ditto, Inc., 7 Cir., 84 F. 2d 490, 
495. A duty not to use an idea al- 
ready known cannot be created by 
virtue of the fact that one makes a 
confidential disclosure of that 
idea.” 

The court ruled, at 1316, on 
point (2), that defendant “did not 
attempt to go into a competing 
business for seven years 
and (footnote 4). ..“given Mis- 
sissippi’s restrictive view that 
covenants not to compete ‘are in 
restraint of trade and individual 
freedom and are not favorite of the 


law,’ see e.g., Frierson v. Shep- 
pard Building Supply Co., 247 
Miss. 157, 154 S. 2d 151 (Miss. 
1963); Texas Road Boring Co. of 
Louisiana v. Parker, 194 So. 2d 
885 (Miss. 1967), a great doubt ex- 
ists as to whether the law of Mis- 
sissippi would have sustained the 
validity of such a covenant—even 
if one had been demanded 
—which would have restrained 
Hudson from entering the busi- 
ness of manufacturing glass beads 
for a period longer than the 
seven-year period he worked in 
unrelated industries after leaving 
Cataphote. We do not have this 
issue in the case at bar. It is men- 
tioned solely to reinforce the view 
that there were other considera- 
tions which could have influ- 
enced the district court in its con- 
clusion that Cataphote had failed 
to demonstrate any improper or 
reprehensible conduct on the part 
of Hudson.” 


The court at 1317 declined to 
recite specifics as to the processes 
of either party, saying: “We deem 
it both unnecessary and undesir- 
able to spread on the public re- 
cord the precise details of the pro- 
cesses involved because both par- 
ties consider that their procedures 
give them competitive advan- 
tages.” 

In an interesting state court 
trade secrecy case, Bert Lane, Inc. 
v. International Industries, Inc., 
84 So. 2d 5 (Fla. 1955), the Florida 
Supreme Court reversed the cir- 
cuit court which had dismissed 
the complaint and remanded the 
case for further proceedings. The 
case involved these facts: The in- 
dividual defendants were former 
employees who, in the course of 
employment by plaintiffs became 
familiar with and had allegedly 
appropriated the plans, specifica- 
tions and design of a “Mobile 
Musical Carousel,” manufactured 
and distributed by plaintiffs, to- 
gether with promotional and mer- 
chandising schemes developed 
by plaintiffs, and their customer 
list, and had formed the defendant 
corporation to manufacture a de- 
vice identical to plaintiffs’. It was 
also alleged that a defendant- 
corporation had, for many years, 
manufactured for plaintiffs some 
of the component parts of their 
carousel from molds specified, 
designed and paid for by plain- 
tiffs, and that the individual de- 
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fendants had employed the 
defendant-corporation, which 
had previously manufactured for 
plaintiffs, to manufacture similar 
parts for defendants’ competing 
device, using plaintiffs’ molds. 
The complaint prayed that defend- 
ants be enjoined from manufac- 
turing, selling or in any way dis- 
tributing or advertising to the pub- 
lic the ““Mobile Musical Merry- 
Go-Round” and from imitating 


the product or device of the plain- - 


tiffs and from appropriating the 
ideas and methods of plaintiffs, 
and for damages. 

The Florida Supreme Court 
ruled, at 7, 8, that the gist of the 
complaint was that defendants ob- 
tained, through a confidential 
relationship—that of employer 
and employee— knowledge of 
plaintiff's secret designs, plans 
and prospective customers, and 
used that information to their own 
advantage and plaintiffs’ detri- 
ment and that: “It is well settled 
that an employee cannot lawfully 
use for his own advantage and to 
the harm of his employer confi- 
dential information which he has 
gained in the course of his em- 
ployment” and that plaintiffs 
“have certainly stated a cause of 
action for some equitable relief in 
our state court, and it was, then, 
error” for the state circuit court 
“‘to dismiss their complaint.” (at 7, 
8). 


In another Fifth Circuit case, 
Keystone Plastics, Inc. v. C & P 
Plastics, Inc., 340 F. Supp. 55, 73, 
74 (S.D. Fla., 1972) the court 
stated plaintiffs burden ina trade 
secrecy case, of establishing: 

“‘(a) that it has trade secrets 

(b) which were improperly ac- 
quired by defendants through 
breach of confidential relation- 
ship, and 

(c) that defendants have in fact 
used such improperly acquired 
trade secrets.” 

The court further cited the de- 
finition of trade secrets “in the re- 
statement of torts (see Section 757 
and also comment (b), as informa- 
tion (1) which is used in one’s bus- 
iness, (2) which gives him an op- 
portunity to obtain an advantage 
over competitors who do not 
know or use it, (3) which is secret, 
i.e., not common knowledge of the 
trade, (4) which is maintained in 
secrecy by owner, (5) which is of 
value to a competitor, and (6) 
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which was acquired at some ex- 
pense to or effort by its owner.”) 
The court noted that “while such 
secret need not be novel or inven- 
tive in a patentable sense, it must 
‘possess at least that modicum of 
originality which will separate it 
from everyday knowledge’ and 
must be more than ‘ordinary 
mechanical commonality.’ 
Kewanee marks an important 
point in the progression of trade 
secrecy law, provides specific 
standards and tests to be applied 
thereto and confirms the right of 
co-existence of these important 


forms of protection of intellectual 
property rights. As the court 
states, at 484: “Certainly the pa- 
tent policy of encouraging inven- 
tion is not disturbed by the exist- 
ence of another form of incentive 
to invention. In this respect the 
two systems are not and never 
would be in conflict. Similarly, 
the policy that matter once in the 
public domain must remain in the 
public domain is not incompati- 
ble with the existence of trade 
secret protection. By definition a 
trade secret has not been placed 
in the public domain.” Oo 


or related problems 


MEDFIELD MEDICAL CENTER 


.. Offering specialized treatment programs for 
individuals displaying psychological, emotional, 


. Fully accredited by the Joint Commission on 
Accreditation of Hospitals 


. . Medicare and Champus approved 


. Complete medicolegal evaluations and reports 


Theodore Machler, M.D. 
Medical Director 


Medical Staff Psychiatrists 
John Mann, M.D. 
Alfred Fireman, M.D. 
Paul Heim, M.D. 
Ronald White, M.D. 


For further information, contact: 
Mirabel Rute, Administrator 
12891 Seminole Boulevard 

Largo, Florida 33540 
(813) 581-8757 


a private psychiatric facility 
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BY BRUCE DAVID ALPER 


A wave is sweeping over the 
United States District Courts and 
Circuit Courts of Appeal—a vast 
deluge which has its origin in the 
nation’s prisons. A tremendous 
number of civil rights suits are 
being filed by incarcerated men 
against prison directors, wardens, 
guards and others.! Such com- 
plaints, which seek to invoke the 
federal courts’ jurisdiction under 
the civil rights statutes, particu- 
larly 42 U.S.C. §1983,? frequently 
contain allegations attacking 
prison disciplinary procedures, 
medical care or the lack of it, cen- 
sorship and opening of inmate 
mail, beatings of inmates by 
guards, burdens placed upon ex- 
ercising religious freedom and 
solitary confinement. 

Almost without exception, civil 
rights complaints from behind the 
prison walls are drafted by the 
inmates themselves and fre- 
quently contain a request to pro- 
ceed in forma pauperis under 28 
U.S.C. §1915(a). If the court 
grants this request the complaint 
will be filed with the clerk of the 
court without the payment of a fil- 
ing fee and a copy of it will be 
served by the U.S. marshal upon 
the defendant without charge to 
the plaintiff. 

Significantly, 28 U.S.C. 
§1915(d) authorizes the court to 
“.. dismiss the case. . .if satisfied 
that the action is frivolous or 
malicious.” In reality, this is ac- 
complished by denying the re- 
quest to proceed in forma 
pauperis on the ground that the 
allegations of the complaint are 
frivolous.? If the court so orders, 
the complaint will not be served 
upon the prospective defendant. 
Thus the court technically re- 
frains from ruling on the merits 
but the actual basis for the dismis- 
sal is that the complaint fails to 
allege the deprivation of any con- 
stitutionally protected rights, 
privileges, or immunities by one 
acting under color of state law. It 
is error to dismiss the complaint 
under such circumstances on the 
ground that it fails to state a claim 
for relief under Rule 12 of the 
Federal Rules of Civil 
Procedure. 

As arule, a prisoner’s complaint 
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should not be dismissed unless it 
clearly appears beyond doubt that 
he cannot prove any set of facts to 
support his claim which would 
entitle him to relief.5 

The Fifth Circuit has recog- 
nized that a prisoner does not lose 
all his constitutional rights merely 
because he is incarcerated. 
Furthermore, prison rules and 
regulations are constitutionally 
valid when they are reasonably 
justifiable in the administration of 
a prison in light of the necessity to 
maintain prison discipline .® 

Although it is not the function of 
the courts to run prisons and to 
supervise day-to-day treatment 
and discipline, the discretion of 
prison officials is not unfettered 
and when constitutional rights are 
infringed the courts are empow- 
ered to act.7 Indeed, a complaint 
filed pursuant to the Civil Rights 
Act, 42 U.S.C. §1983, must allege 
specific conduct by state officials 
(that is, one acting under color of 
state law) which violates some 
constitutional right of the com- 
plainant in order to state a claim 
for relief.® 

Prior to June 26, 1974, one 
could accurately write that a wide 
divergence of opinion existed 
among the circuits as to what con- 
stituted procedural due process 
during in-prison disciplinary 
hearings and that the law was ina 
state of flux. The U.S. Supreme 
Court’s recent decision in Wolff v. 
McDonnell,’ while it has elimi- 
nated the difference of opinion to 
some degree, has, on the other 
hand, not resolved the uncertain- 
ties in other areas. Rather than 
embark upon an analysis of this 
landmark decision at the outset, I 
will first discuss the cases illus- 
trating the previous split of au- 


thority. 


In Sostre v. McGinnis," the 
plaintiff contested his confine- 
ment in punitive segregation. The 
court held that before a prisoner 
can be punished for an infraction 
of prison rules he is entitled to 
“due process of law” during in- 
prison disciplinary hearings.!? 

The district court had held that 
the following essentials of due 
process must be accorded a pris- 
oner before he could be 
punished: a) written notice of the 
charges against him; b) a recorded 
hearing before a disinterested of- 
ficial; c) the right to cross-examine 
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adverse witnesses; d) the right to 
call witnesses in one’s own be- 
half; e) the right to retain counsel 
or counsel substitute; and f) the 
right to a written decision. 


On appeal the Second Circuit 
rejected these due process 
safeguards in the context of prison 
disciplinary hearings. Neverthe- 
less, society is not free to 
“...commit lawbreakers to the 
capricious and arbitrary actions of 
prison officials.” A prison inquiry 
must be “minimally fair,” which 
means that a prisoner must be 
.confronted with the accusa- 
tion, informed of the evidence 
against him, (citation omitted), 
and afforded a reasonable oppor- 
tunity to explain his actions.” 

In U.S. ex rel. Miller v. 
Twomey,'* an inmate contested 
the deprivation of his good time 
credits (which reduce the max- 
imum sentence a prisoner must 
serve) and alleged they had been 
wong without due process of 
aw. 


The court held that during in- 
prison disciplinary proceedings 
there is no absolute right to con- 
front or to cross-examine witnes- 
ses. Nevertheless, the accused 
inmate must receive 
adequate advance written 
notice of the charges against him, 
he must be afforded a fair oppor- 
tunity to explain his version of the 
incident; and, to insure a degree 
of impartiality, the factual deter- 
mination must be made by a per- 
son or persons other than the of- 
ficer reported’ the 
infraction.””5 


While prisoners have aright toa 
hearing when there is a possibil- 
ity of being punished, this hearing 
need not necessarily precede seg- 
regation in maximum security. In 
emergency or potentially danger- 
ous situations an inmate can be 
segregated first and given a hear- 
ing later, the justification being 
the need to preserve security and 

Significantly, in Palmigiano v. 
Baxter,'!7 the court held that 
prison disciplinary procedures 
require the following due process 
essentials: 1) timely notice of the 


charge against the inmate; 2) an 
opportunity to appear at the disci- 
plinary hearing with the assis- 
tance of an authorized counsel- 
substitute; 3) an impartial tri- 
bunal; 4) the right to a decision 
based upon substantial evidence; 
5) notice of the rationale and con- 
sequences of the decision; and 6) 
an opportunity to appeal the deci- 
sion to the warden. 

In Palmigiano appellant was 
charged with inciting a distur- 
bance while incarcerated and was 
informed that he might be prose- 
cuted for violating state law. His 
attorney was not permitted to ac- 
company him to the disciplinary 
hearing. Just prior to the com- 
mencement of the hearing the 
Deputy Warden advised the in- 
mate that his silence would be 
used against him. Nevertheless, 
appellant refused to speak and 
consequently was sentenced to 
punitive segregation. 


Bruce David Alper is aide to United 
States District Judge John A. Reed, Jr., in 
Orlando. He received the ].D. degree with 
honors from the University of Florida in 
1973 and the B.A. degree with honors from 
Florida in 1971. He has had articles pub- 
lished in The Florida Bar Journal and the 
Congressional Record. 


Appellant argued that in addi- 
tion to all those due process rights 
enumerated above, he was enti- 
tled to the right against self- 
incrimination, the right to remain 
silent without his silence being 
used against him, the right to re- 
tain. counsel at the hearing and 
the right to require the correc- 
tional officer who reported the in- 
fraction and any witnesses on 
whose testimony the board’s fact 
finding was based to appear in 
person before it.18 

The court noted that without 
the right to remain silent during 
the disciplinary hearing, appel- 
lant faced the “constitutionally 
obnoxious dilemma of either re- 
maining silent and risking greater 
punishment from the disciplinary 
board or speaking out in his own 
defense and_ risking  self- 


incrimination in a subsequent 
criminal prosecution.”!® 

The court held: “Where the 
possibility exists of the inmate 
being penalized for the same 
criminal conduct in a disciplinary 


hearing and a criminal trial, he 
should be entitled to ‘use’ im- 
munity for statements he might 
make within the prison discipli- 
nary hearing.””2° 

Although appellant had de- 
manded that the disciplinary 
board summon adverse witnes- 
ses, the court, noting that the ac- 
cused inmate had a right to sum- 
mon them by his own efforts, re- 
fused to impose such an obliga- 
tion on the ‘board. If the accused 
refuses to summon them, the 
board is free to rely upon written 
reports of prison personnel as 
well as those witnesses testifying 
in person, in reaching its 
decision.?* 

Furthermore, the court held 
that there is no right to appointed 
professionally trained counsel at 
prison disciplinary hearings. On 
the other hand, the court did hold 
that an inmate is entitled to the aid 
of a counsel substitute. While 
there is “no duty upon the state to 
furnish counsel in prison disci- 
plinary hearings” an inmate has a 
right to have retained counsel 
with him during — such 
proceedings.?? 
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In Braxton v. Carlson,* a suit 
by a federal prisoner who had 
been placed in punitive segrega- 
tion, the court held that a discipli- 
nary proceeding meets the test of 
due process where the inmate is 
orally “.. .notified of the accusa- 
tion and informed of the evidence 
against him” and is accorded an 
opportunity to explain his 
actions.”4 

The court refused to hold that 
during such proceedings an in- 
mate has the right to representa- 
tion by counsel ora lay substitute, 
confrontation and_ cross- 
examination of his accusers, pre- 
sentation of witnesses in his own 
behalf and a written record. In 
reaching this decision the court 
reasoned that the transformation 
of an “informal hearing into a full 
adversary proceeding. . .could be 
self-destructive.” Indeed, it was 
“apprehensive of the volatile ef- 
fect such adversary proceedings 
could have on internal prison con- 
trol and stability.” The court also 
feared that prisons “would be 
kept at a perpetual boiling point 
by formal adversarial proceedings 
often involving shades of minor 
infractions.”25 


Disciplinary Proceedings 


In the landmark decision of 
Wolff v. McDonnell,?* the United 
States Supreme Court was faced 
with an appeal by a prison inmate 
who alleged that the method of 
revoking his good time credits fol- 
lowed by prison authorities vio- 


— his right to due process of 
aw. 

The Supreme Court noted: 
“Prison disciplinary proceedings 
are not part of a criminal prosecu- 
tion and the full panoply of rights 
due a defendant in such pro- 
ceedings does not apply.’’27 

The Supreme Court did hold 
that prisoners are entitled to ad- 
vance written notice of alleged 
violations of prison rules at least 
24 hours before any disciplinary 
proceeding and a written state- 
ment by the finders of fact as to the 
evidence relied upon and the 
reasons for any disciplinary action 
taken. Significantly, such a state- 
ment can exclude certain items of 
evidence if there are exigent 
circumstances concerning “per- 
sonal or institutional safety” but 
the statement “should indicate 
the fact of the omission.””® 

Additionally, the Supreme 
Court held that the rights of con- 
frontation and cross-examination 
of witnesses do not inure to in- 
mates during in-prison discipli- 
nary hearings, largely because it 
feared the potential chaos and vio- 
lence which might result if such 
rights were granted.”® 

An inmate facing disciplinary 
proceedings now has the right “to 
call witnesses and present 
documentary evidence in his de- 
fense when permitting him to do 
so will not be unduly hazardous to 
institutional safety or correctional 
goals.” Prison officials retain the 
discretion to refuse to call any 
inmate’s witnesses who create “a 


FLORIDA NORD 
BAR REVIEW COURSE 


Florida’s largest and most experienced Bar Review Course, featuring indi- 
vidual cassette lectures, live lectures near the site of each Florida Bar 
Examination (optional), comprehensive printed materials. 


risk of reprisal or undermine 
authority. . . .”” While the majority 
of the Court believed it would be 
“useful” for prison officials to 
state their reasons for refusing to 
call a witness, they did not man- 
date such a statement.®° 

Justice Douglas, dissenting, ar- 
gued that “‘although the Court in 
effect acknowledges’ the 
prisoner’s right it appears to leave 
him with no means of enforcing 
it.” Instead, the Court had vested 
prison authorities with “‘unre- 
viewable discretion.”*! 

Inmates do not have an absolute 
right to retained or appointed 
counsel during disciplinary pro- 
ceedings. However, where an il- 
literate inmate stands accused, he 
has the right to secure counsel 
substitute in the nature of a fellow 
inmate, either of his own choice or 
one designated by prison 
authorities 

The Supreme Court apparently 
required the same procedural 
safeguards in cases where solitary 
confinement may be imposed as 
in those where good time credits 
may be forfeited, but it refused to 
“suggest” that these same due 
process essentials are 
required for the imposition of 
lesser penalties such as the loss of 
privileges.” 

Although a close reading of 
Wolff reveals that it is limited to 
good-time revocation and solitary 
confinement cases, the Court may 
have intended its decision to 
apply to those instances in which 
an inmate is punished by being 
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placed in maximum security, but 
this is unclear. 


Evenassuming that Wolff applies 
to a broad range of significant 
punitive measures other than the 
loss of privileges, it leaves un- 
answered the following: 


a) Must prison authorities pro- 
vide for an appeal of the discipli- 
nary committee’s findings to the 
warden as required in Palmigiano 
v. Baxter? (discussed supra). 


b) What is the standard of proof 
required before an inmate may be 
punished by a disciplinary com- 
mittee? 


c) Is an inmate entitled to “use” 
immunity during such pro- 
ceedings? 


d) Does an inmate appearing 
before a disciplinary committee 
retain the right against self- 
incrimination? 


e) What standard is to be used to 
determine whether an inmate is 
illiterate and therefore entitled to 
counsel substitute? 


A new approach was taken to 
inmate civil rights suits in 
McGray v. Burrell. 

In that case, an inmate of the 
Maryland Penitentiary, a frequent 
litigant in the U.S. District Court 
(he had filed 36 other suits) sought 
relief under 42 U.S.C $1983. 


The defendants moved to dis- 
miss the complaint, relying upon 
Chapter 210, Laws of Maryland, 
1971, which established an In- 
mate Grievance Committee 
whose duties were to investigate 
and rectify grievances asserted by 
prison inmates. They contended 
that this procedure, which permit- 
ted a full hearing and subsequent 
judicial review, required the 
plaintiff to exhaust these available 
state administrative remedies be- 
fore seeking relief in federal 
court. 


Chief Judge Northrop noted 
that since the court cannot jour- 
ney to the prison to conduct trials, 
great expense is incurred in 
transporting the inmate-plaintiff, 


his witnesses and prison officials 
to court. Security problems are 
created by the presence of large 
numbers of prisoners in the court- 
house at one time.*5 


“This court is not implying that 
all prisoner civil rights suits are 
without merit, or that penal in- 
stitutions in this, or any other, 
state are without sin. But it is sug- 
gesting that these suits will con- 
tinue to consume more and more 
of the federal courts’ time, with 
the result that it will take longer 
and longer to provide relief for 
those prisoners who are actually 
being deprived of their rights. 
Thus, it is imperative that the 
scope of §1983 be examined, and 
that the viability of alternative 
state remedies be evaluated to de- 
termine if they can provide a 
speedier redress of prisoner griev- 
ances while providing them the 
protection of due process of the 
laws.’’36 


Significantly, the court noted 
that there is great doubt as to 
whether requiring a prisoner 
seeking §1983 relief to first ex- 
haust any available and adequate 
state administrative remedies is 
proper under the line of U.S. Su- 
preme Court cases interpreting 
that statute.37 Nevertheless, the 
court felt that this line of cases 
could be narrowed in their hold- 
ings to the principle that “. . .state 
judicial remedies need not be ex- 
hausted and administrative ex- 
haustion was not a prerequisite to 
federal action when the remedy 
was inadequate under the 
circumstances.”’38 

The court concluded that be- 
fore it would exercise jurisdiction 
over a prisoner §1983 complaint, 
the inmate must exhaust the a- 
vailable state administrative re- 
medy provided by the Maryland 
Inmate Grievance Commission 
procedure.” 

Thus in Maryland, inmates 
seeking §1983 relief must pro- 
ceed via a route similar to that fol- 
lowed by persons in state custody 
seeking federal habeas corpus 
relief—they must first exhaust all 
available state remedies. How- 
ever, while exhaustion of state 


remedies is statutorily required 
where persons in state custody 
seek federal habeas corpus 
relief,*° there is nothing in the 
Civil Rights Act, specifically 42 
U.S.C. §1983 from which one 
might infer that the same exhaus- 
tion requirement should be im- 
posed. 


In retrospect, while state ad- 
ministrative procedures, if avail- 
able and effective, may be of great 
assistance to the federal judiciary 
in reducing the number of §1983 
suits that are filed by inmates, at 
this juncture the law seems to be 
clear that exhaustion of such rem- 
edies is not a jurisdictional pre- 
requisite and to require it consti- 
tutes another example of judicial 
legislation.*! 

On the other hand, one might 
well advocate an amendment to 
the Civil Rights Statute, 42 U.S.C. 
§1983, providing: 

(I have set forth the current 
statute with my _ proposed 
amendment in italics.) 

“‘Every person who, under 
color of any statute, ordinance, 
regulation, custom, or usage, of 
any State or Territory, subjects, or 
causes to be subjected, any citizen 
of the United States or other per- 
son within the jurisdiction thereof 
to the deprivation of any rights, 
privileges, or immunities secured 
by the Constitution and laws, 
shall be liable to the party injured 
in an action at law, suit in equity, 
or other proper proceeding for 
redress,” except, that no such ac- 
tion at law, suit in equity, or other 
proper proceeding for redress 
may be maintained by a person 
incarcerated in any state penal 
institution pursuant to the judg- 
ment of a state court, unless it 
appears that such person has ex- 
hausted all available state ad- 
ministrative process or that there 
is an absence of either available 
state administrative process or 
that circumstances render such 
administrative process ineffec- 
tive to protect the rights of the 
prisoner. 

While the proposed amend- 
ment might diminish the number 
of prisoner complaints in the fed- 
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eral courts, it could be effective 
only if the states instituted ade- 
quate administrative grievance 
procedures and committees for 
inmates. The implementation of 
state grievance procedures would 
benefit both the federal judiciary 
and the inmates who could re- 
ceive a speedier disposition of 
their complaints than they now do 
in some courts. 

Regardless of whether or not 
the Civil Rights Act is amended, 
we would be wise to remember 
that justice cannot survive if it is 
merely an ephemeral ideal, pro- 
vided only to some, but denied to 
others. It can remain a vital 
safeguard of our humanity and 
liberties only if it encompasses all 
men, so that the courts of this land 
may serve as a platform from 
which even the outcast can make 
their voices heard. a) 
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By GEORGE WAAS 


On January 15 of this year, 
Senator William Proxmire (D. 
Wis.) introduced legislation! call- 
ing for the repeal of statutory and 
regulatory restrictions on broad- 
casters. The Senator’s continuing 
attempt to remove these restric- 
tions compels a critical review of 
the most profound and pervasive 
requirement of this regulatory 
scheme—the fairness doctrine. 

The doctrine (47 U.S.C. Sec. 
315(a)) actually embraces equal 
time, personal attack and political 
editorializing obligations, as well 
as the coverage of controversial 
issues of public importance. For 
the purpose of this discussion, the 
fairness doctrine will refer only to 
the coverage of controversial pub- 
lic issues. 

The fairness doctrine has 
evolved over more than 40 years 
as government’s boldest attempt 
to regulate broadcasting. Enun- 
ciated as early as 1929 by the Fed- 
eral Radio Commission, the doc- 
trine was most fully articulated by 


HOW FAIR 
THE 


the Federal Communications 
Commission in 1949 in the 
commission’s on 
Editorializing by Broadcast 
Licensees’(13 FCC 1246). 

The overriding purpose of this 
doctrine is “to insure both that the 
listening audience is presented 
with information regarding con- 
troversial issues of public impor- 


FAIRNESS 


tance and that facts, analysis and 
argument supporting all reasona- 
ble positions on a given issue are 
aired by the broadcasters.”2 Cen- 
tral to its thrust is the promotion of 
informal decision-making by the 
public by insuring that the facts 
and arguments relevant to those 
decisions are made available to 
the listening audience.® 


THE FLORIDA BAR JOURNAL 


4 
+ 
$ 
| 
j 
a 
iz 
= 
1 
| 
| 
q 
3 
ian 
| 
| 
| 
| | 
* 
3 
| | 
| 
| 
246 


A two-fold duty is imposed by 
this doctrine: (1) the broadcaster 
must give adequate coverage to 
public issues by devoting a 
reasonable percentage of broad- 
cast time, and (2) coverage must 
be fair in that it accurately reflects 
the opposing views. This must be 
accomplished at the licensee’s 
own expense if sponsorship is 
unavailable.5 


The doctrine operates only 
when a broadcast licensee allows 
its facilities to be used “for the 
expression of controversial issues 
on local or national issues of pub- 
lic importance... .”® When the 
doctrine is triggered by the 
broadcaster, the licensee assumes 
an affirmative obligation to “seek 
out” responsible individuals or 
groups and make time available 
for the airing of conflicting or con- 
trasting views.” 

In effect, the fairness doctrine 
operates as a right to reply which 
may be exercised by individuals 
or groups having opposing or dif- 
fering views on controversial pub- 
lic issues. 

In 1969, the United States Su- 
preme Court considered a first 
amendment challenge to the fair- 
ness doctrine on the ground that 
this regulatory scheme 
legitimized government interven- 
tion into the broadcast licensee’s 
professional judgment.® How- 
ever, rather than viewing the doc- 
trine as a restriction on freedom of 
the press, the court said that by 
requiring the airing of conflicting 
views on public issues, the doc- 
trine actually operated to enhance 
freedom of the press. 

This same rationale surfaced 
five years later in Tornillo v. The 
Miami Herald,? in which the court 
considered whether the print 
media were to be held to the same 
fairness doctrine right to reply 
regulation as the broadcaster. 
Here, the court declared Florida’s 
right to reply law!® unconstitu- 
tional because the statute oper- 
ated to allow government inter- 
vention into editorial judgment 
exclusively reserved for print 
media editors. 

The reason for this difference in 
judicial treatment between the 
media is that traditionally, the 
print media have been viewed as 
private businesses, whereas the 
broadcast media have been 
treated as public utilities. 
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Whether this distinction remains 
valid depends upon the credibil- 
ity of the major arguments in favor 
of government regulation of the 
broadcast media—scarcity and 
psychological impact. 


Scarcity 

The argument most frequently 
made for government regulation 
of the broadcast media is the 
technological scarcity of the fre- 
quencies and “the recognition 
that the airwaves are inherently 
not available to all who would use 
them.’’!! One authority claims 
that “(w)ithout scarcity, there 
would be no basis for substantive 
regulation of broadcasting, in- 
cluding the fairness doctrine.’’!? 


In Red Lion,!* the court 
reasoned that, since the demand 
for frequencies continues to ex- 
ceed the supply, the scarcity ar- 
gument still retains its vitality. 
This is so in spite of changes in 
technology, in spite of the fact that 
there are more than 8,500 broad- 
cast stations and only about 1,800 
newspapers and magazines and in 
spite of the fact that the govern- 
ment itself actually encourages 
this demand for frequencies by 
loaning them to qualified licen- 
sees without charge.’4 While the 
FCC argues and the Supreme 
Court agrees that “‘(t)he true 
measure of scarcity is in terms of 
the number of persons who wish to 
broadcast’’5 and not the number 
of available frequencies, surely 
logic requires that the scarcity 
theory not “rest on the number of 
applications made for a free 
privilege of great value.’’!6 


The scarcity argument becomes 
even more tenuous in light of the 
potential of cable television. In 
the landmark case of 
Brandywine-Main Line Radio, 
Inc. v. FCC,7 in which the FCC’s 
denial of a license renewal on 
fairness doctrine grounds was up- 
held for the first time by a court, 
the dissent criticized the court’s 
opinion for not mentioning or dis- 
cussing the potential of CATV asa 
basis for arguing that frequencies 
no longer are scarce. 


Psychological Impact 

A more compelling argument in 
support of the fairness doctrine is 
the profound psychological im- 
pact the licensee has in com- 
municating a desired message to 
the public. While the print media, 
in communicating a message, re- 
quire an affirmative act—picking 
up a newspaper or magazine and 
reading the printed word or look- 
ing at a picture—the broadcast 
media do not.!8 

Once the television or radio is 
turned on, the viewer or listener is 
bombarded with music, soap 
operas, game shows, news, opin- 
ion and every other form of enter- 
tainment or information capable 
of being transmitted from the 
licensee to the masses. 

By using the various techniques 
of psychological persuasion, the 
“electric message” may be com- 
municated to create a particular 
image or convey a desired impre- 
ssion. The audience thereby be- 
comes a passive recipient of sub- 
liminal suggestion.!9 

Left uncontrolled, this vast 
power could be abused by a licen- 
see who desires to present only 
one side ofa controversial issue of 
public importance. 

In an attempt to assure that the 
public has the opportunity to hear 
divergent viewpoints, govern- 
ment employs the fairness doc- 
trine and other regulatory tools in 
the name of “the public interest, 
convenience and necessity.” 

The difficulty with the 
“psychological impact” theory is 
that it is based upon a belief that 
the public is incapable of discern- 
ing balance by actively seeking 
out alternative sources of informa- 
tion and opinion. Additionally, 
those who support this theory 
manifest a belief in the “oneness” 
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of the media—that, left uncontrol- 
led, only one side of an issue of 
public importance will be pre- 
sented by the entire media. With 
more than 8,500 broadcast licen- 
sees and more than 1,800 news- 
papers and magazines spread a- 
cross the nation, and the vast po- 
tential of cable television, the 
“oneness” argument is tenuous at 
best. In short, diversity of opinion 
is alive and well in the media! 

If the fairness doctrine is a 
laudable or necessary regulatory 
function, surely it must be built on 
ground firmer than “scarcity” or 
““psychological impact.” Re- 
member, the print media survive 
without a government mandated 
fairness doctrine. 


Criticism 


1. Government Control 

The most significant criticism 
of the fairness doctrine is that, in 
the name of freedom of the press, 
government controls must exist to 
assure “fairness.” In short, what is 
fair is ultimately a governmental 
decision. It is government control 
over program content which 
strikes at the heart of the first 
amendment.”° 

In Brandywine-Main Line 
Radio, Inc.,24 Rev. Carl McIntire, 
the controversial fundamentalist 
preacher, was denied a license 
renewal because of a failure to 
comply with the fairness doctrine. 
Although there is no question that 
the Commission knew of 
McIntire’s background and be- 
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liefs and granted him a license 
anyway, the Commission si- 
lenced a controversial spokesman 
in the name of fairness and robust 
debate on controversial public is- 
sues. 
2. Issue Avoidance 

Another criticism is that the 
fairness doctrine drives out the 
“controversial.” Since the doc- 
trine operates only when the 
licensee first makes time availa- 
ble for the expression of one side 
of a controversial issue, all the 
broadcaster has to do is avoid any 
discussion of these issues to avoid 
the impact of the doctrine.22 

Further, it is entirely possible 
that programs initiated with no 
thought to their possible con- 
troversial nature—indeed, with 
no desire whatever to arouse 
controversy—will subsequently 
arouse controversy which will 
trigger the doctrine. Viewed in 
this light, the fairness doctrine 
may well chill the broadcaster’s 
expression of views.” 


3. Vagueness 

The doctrine requires an airing 
of “conflicting views” on matters 
of “public importance.” Further, 
Section 315(a) as interpreted by 
the FCC and courts directs that 
“reasonable opportunity” for a re- 
sponse be made available to “re- 
sponsible groups.” How are these 
terms to be defined so that the 
licensee will know what is ex- 
pected of him? Who is to define 
these terms, and pursuant to what 
standards?™ 


TRADEMARK SEARCHES 


ALL RELATED SERVICES 


PATENT OFFICE/COMMON LAW SEARCHES - Supply mark (word and/or illustration) and goods or services. 
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Another definitional problem 
arises under the doctrine because 
of the requirement that the pre- 
cise issue in controversy be de- 
fined before proceeding under 
the doctrine. How is the issue to 
be defined by the complaining 
citizen? By the licensee P25 

This problem is further com- 
pounded by the fact that an issue 
is not necessarily a matter of sig- 
nificant public importance merely 
because it has received media 
coverage. The FCC considers the 
degree of attention a particular 
issue receives from government 
officials and community leaders, 
but the principal test is a subjec- 
tive evaluation of the impact an 
issue is likely to have on the 
community at large determined 
again on a case-by-case basis.?¢ 

It has been suggested that the 
Commission set forth com- 
prehensive guidelines as to what 
constitutes a controversial issue of 
public importance, but the Com- 
mission refuses to do so, citing 
“the limitless number of potential 
controversial issues and the vary- 
ing circumstances in which they 
arise” as its reason for not being 
“able to develop detailed criteria 
which would be appropriate in all 
cases.”’27 
4. Licensee Obligations 

The fairness doctrine requires 
the airing of opposing views, but 
no determination exists as to how 
many “opposing” views must be 
discussed to assure licensee 
compliance.?® There is an inher- 
ent desire to fit controversies into 
pro and con compartments. But 
not all issues may be so sharply 
categorized. The varying “shades 
of gray” cause problems, since 
there may very well be more than 
two sides to a story. While the 
government does not require 
coverage of every possible view- 
point or shade of opinion regard- 
less of its significance,?® the gov- 
ernment ultimately decides what 
viewpoints will be covered. The 
licensee, therefore, must broad- 
cast at his peril. 

The doctrine requires the 
licensee to make reply time avail- 
able at his own expense if spon- 
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sorship is unavailable. What ob- 
ligations does the licensee have to 
seek sponsorship? At what point 
must a decision be made that no 
sponsor can be found, and by 
whom? How much free time must 
be made available? Is the licensee 
permitted to use as a criterion for 
allocating reply time the fact that 
this time is free? May a licensee 
limit the time available for editor- 
ial advertisements and, if so, on 
what basis? What regulation may 
the licensee make as to the 
placement of editorial advertise- 
ments? May a licensee prevent 
domination by a few groups or a 
few viewpoints and, if so, by what 
means? May a licensee reject a 
proffered advertisement on the 
ground that the particular view- 
point has been sufficiently express- 
ed, short of finding undue domi- 
nance? May a licensee reject a 
proffered advertisement on stan- 
dards of taste and suitability for 
access to the home? May a licen- 
see reject a proffered advertise- 
ment on the ground that its sub- 
ject matter is of little or no signifi- 
cance or interest to the commun- 
ity? Are any restrictions on con- 
tent permissible short of a finding 
that the material is outside the 
protection of the first 
amendment?®° 


5. Noncontroversiality 

Another problem arises in de- 
ciding when a controversial issue 
becomes noncontroversial and 
therefore beyond the scope of the 
fairness doctrine. This is most 
evident in product advertisements. 
In 1968, the FCC and the courts 
declared that cigarette advertise- 
ments triggered health issues re- 
quiring fairness doctrine 
compliance.*! Yet, three years 
later an appeals court held that the 
effect of cigarette smoking on 
health was no longer a controver- 
sial issue of public importance.*? 

In 1971, an appeals court held 
that advertising stressing the 
value of large automobile engines 
and high-test gasoline raises con- 
troversial environmental issues 
requiring fairness doctrine 
compliance.** Yet, three years 
later, an appeals court held that 
advertisements extolling the vir- 
tues of a particular brand of 
gasoline did not raise a controver- 
sial issue of public importance.** 

Recognizing the quagmire that 
had been created, the FCC re- 
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moved the fairness doctrine- 
requirement from _ product 
advertisements.*5 In the future, 
the FCC will apply the doctrine 
only to those ““commericals which 
are devoted in an obvious and 
meaningful way to the discussion 
of public issues.”’3* (emphasis 
supplied). 


This “obvious and meaningful 
way” test opens up a new can of 
worms for the Commission, the 
licensee and the public. 

The many questions surround- 
ing the fairness doctrine undoubt- 
edly will be aired vigorously by 
government, the media and the 
general public as a result of 
Proxmire’s bill; for ultimately it 
will be their decision as to 
whether the fairness doctrine is to 
be retained, altered, made applic- 
able to the print media, or 
scrapped—in the name of 


fairness. O 
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Character Reference Letters by Judges 


To John T. Wiggington 

General Counsel 

Judicial Qualifications Commis- 
sion 


In your inquiry as general 
counsel for the Judicial Qualifica- 
tions Commission dated January 
21, 1975, you recited that a 
member of The Florida Bar was 
convicted on five counts of in- 
come tax evasion. Following the 
conviction, The Florida Bar 
moved in the Supreme Court for 
an order suspending the attorney 
from the practice of law in Florida 
until the appeal was disposed of. 

In response, and in opposition 
to that petition, the attorney filed 
a compilation of good character 
letters signed by several circuit 
judges. You attached a copy of 
these letters signed by the various 
judges. 


This advisory opinion for judges was is- 
sued by the Committee on Standards of 
Judicial Conduct, Judge Gunter Stephen- 
son, chairman. The opinion was written 
and is printed at the request of the Judicial 
Qualifications Commission. 


You also advised that the Judi- 
cial Qualifications Commission 
felt that what had been done in 
this case did not warrant discipli- 
nary action by the commission; 
however, you were instructed to 
submit to the Committee on Stan- 
dards of Judicial Conduct this en- 
tire matter for their study and con- 
sideration so that the judges of 
Florida should be advised how 
this canon is to be interpreted. 

The question you present is 
whether or not the signing and 
tendering of these letters by the 
several judges in the case pending 
in the Supreme Court of Florida 
involving the attorney’s suspen- 
sion from practice was in violation 


of Canon 2 of the Code of Judicial 


Conduct governing judges in 
Florida. 

We quote excerpts from these 
letters: 

1. “... 1 know en- 
joyed a good reputation with the 
judiciary, practicing attorneys, 
and other members of the 

2. “... It is my opinion that 


OFFICIAL NOTICE 


vided. 


jurisdiction other than Florida. 


The Supreme Court of Florida will hear The Florida Bar’s petition 
to amend the Code of Professional Responsibility on Tuesday, June 
10. The petition recommends amendment of DR 2-102(D) to allow 
partnerships to be formed or continued between lawyers licensed in 
different jurisdictions. However, no enumeration of the members 
and/or associates of the firm on its announcements, letterheads or in 
any other manner, including permissible listings shall include any 
person not admitted to practice in Florida. Similarly, no firm name 
shall include the name of any person not admitted to practice in 
Florida, except for deceased or retired members as otherwise pro- 


DR 2-102(F) is amended to add a statement that nothing contained 
herein shall prohibit a lawyer from being admitted to practice in a 


MARSHALL R. CASSEDY 
Executive Director 


—________ has conducted himself 
with honesty and integrity... I 
feel he will be deserving of any 
consideration that this honorable 
court will see fit to afford him.” 


3. “... I found him to be highly 
competent, honest, and frank with 
other persons and the court.” 

4. “*... He has always been 
above-board in his dealings with 
the court.” 


5. “... He is an asset to the 
community and the Bar.” 


6. “... appreciate your consid- 
eration of these remarks on 
’s behalf... .” 


7. ‘“...He straight- 
forward. ..demonstrated pro- 
fessional skill and courage as 
well as sensitivity to the rules of 
court and the rights of others. 
Thanking you for your considera- 
tion of my remarks... .” 


The committee is of the opinion 
that the nature of these letters and 
the purpose they were intended 
to serve clearly indicates they 
were character reference letters 
and under the circumstances 
which they were signed and ten- 
dered to the Supreme Court, vio- 
lated the spirit and intent of Canon 
2(B). . .i.e., “a judge. . .should not 
testify voluntarily as a character 
witness... .” 


This canon is sufficiently broad 
to encompass written statements 
voluntarily submitted with the 
knowledge and understanding 
that such statements may be used 
directly or indirectly in some ad- 
judicatory proceeding. A written 
statement bearing upon the 
character of an individual in- 
volved either in a civil, criminal, 
or administrative proceeding 
would result in injecting the pres- 
tige of the judge’s office into that 
proceeding to the same extent as if 
he voluntarily appeared at such 


THE FLORIDA BAR JOURNAL 


‘ 
oe 
250 


proceedings and testified. Of 
course, he may be required to tes- 
tify as a result of an official sum- 
mons or a comparable obligatory 
process. 


The committee would em- 
phasize that while Canon 2(B) 
“prohibits voluntary character re- 
ference letters” written by judges 
on behalf of persons involved in 
some types of proceeding, this 
prohibition should be limited to 
investigatory or adjudicatory pro- 
ceedings either of an administra- 
tive, civil, or criminal nature 
where a person’s legal rights, 


duties, privileges or immunities 
are ultimately determined. 

The character reference letters 
submitted on behalf of persons 
seeking employment or being 
considered for membership in 
certain organizations should not 
necessarily be included within 
the provisions of Canon 2(B), ex- 
cept as the specific case circum- 
stances might reflect misuse or 
abuse of the prestige of the judi- 
cial office. 

As one member of the commit- 
tee pointed out, it is not uncom- 
mon for many recognized organi- 
zations to submit questionnaires 


on behalf of persons seeking 
membership in that organization, 
nor is it uncommon for federal 
agencies to ascertain the character 
of an individual being considered 
for federal appointment, or em- 
ployment. 

We hope that the foregoing 
will be of some assistance to the 
judiciary of Florida. 


Respectfully yours, 


GUNTER STEPHENSON 


as Chairman Committee on 
Standards of Judicial Conduct 


FIRST PART 
August 17-August 24, 1975 


NATIONAL INSTITUTE 
FOR TRIAL ADVOCACY 


Announces an intensive program in 


TRIAL ADVOCACY 


for the 


SOUTHEAST REGION 


The program is divided into two parts 


SECOND PART 
January 4-January 11, 1976 


PARTICIPANTS MUST ATTEND BOTH PARTS OF THE PROGRAM. BOTH PARTS WILL BE 
HELD AT THE UNIVERSITY OF NORTH CAROLINA, CHAPEL HILL. 


The program is designed primarily for young lawyers with two to five years of experience in 
trial practice. In most class meetings, student lawyers perform as trial counsel in some phase 
of trial or preparation under the guidance of a teaching team that includes an experienced 
trial judge, experienced trial lawyers and a law teacher. Members of the teaching team will 
also demonstrate various phases of the trial. 


NOTICE OF NONDISCRIMINATION: 
The National Institute for Trial 
Advocacy does not discriminate among 
candidates on the basis of race, 
religion, or sex. The Institute 
encourages applications from minority 
groups and from women. 


For a detailed brochure, 

please write to: 

Professor Kenneth S. Broun 
Southeast Regional Director NITA 
University of North Carolina 
School of Law 

Chapel Hill, NC 27514 
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PROFESSIONAL ETHICS 


Husband-Wife Attorneys 


Advisory Opinion No. 74-49 


A member of a law firm in a 
Florida community of approxi- 
mately 100,000 advises that his 
firm conte:aplates hiring an attor- 
ney whose spouse, also an attor- 
ney, will be associated with 
another law firm in the same 
community. There is a possibility 
that the two firms will represent 
adverse interests in litigation. 

He asks whether under these 
circumstances his firm may prop- 
erly hire that attorney. 

The committee, two members 
dissenting, is of the opinion that it 
is not, per se, unethical for the 
firm to hire one of the two spouse 
attorneys or, conversely, that it is 
not, per se, unethical for a law firm 
employing one spouse attorney to 
represent a client whose interests 
are adverse to those of a client 
represented by a law firm em- 
ploying the other spouse attorney. 

A majority of the committee is of 
the view that it should not be as- 
sumed that an attorney is going to 
divulge professional confidences 
to a spouse, whether or not that 
spouse is also an attorney, and, 
therefore, the marital relation- 
ship does not automatically create 
a situation proscribed by Canon 5 
of the Code of Professional Re- 
sponsibility. 

The committee recognizes that 
situations may arise that will 
make it desirable for one firm or 
the other to decline representa- 
tion in order to avoid even an ap- 
pearance of protessional impro- 
priety, (Canon 9) but believes that 
the firms involved will have to 
make those decisions as they arise 
on a case by case basis. 

In instances where the two 
firms are representing adverse in- 
terests in litigation, the commit- 


tee is of the opinion that it would 
be preferable for the husband- 
attorney and wife-attorney to 
avoid personal confrontations. 

One member of the committee 
believes that, under existing pre- 
cedents, two law firms, one em- 
ploying a husband-attorney and 
the other a wife-attorney, cannot 
properly represent contlicting in- 
terests. That committeeman be- 
lieves, however, that the de- 
velopment of large law firms, 
some with offices in two cities, 
makes it desirable to consider 
modification of those existing 
precedents. 

The other dissenting commit- 
teeman is of the opinion that 
where the two law firms represent 
conflicting interests the potential 
for creating an appearance of im- 
propriety with a substantial seg- 
ment of the public is such that 
employment of the husband- 
attorney by one firm and the 
wife-attorney by the other is im- 
proper. 


Dwight Sullivan 
Vice Chairman 


Title Insurance Kickbacks 


Advisory Opinion 74-50 


A lawyer was contacted by a 
title insurance company seeking 
to establish a program whereby 
the following would occur: 

1. The lawyer would ask the 
title company for a commitment; 

2. the title company then pre- 
pares and signs by its authorized 
in-house agenta title commitment 
in usual form and sends same to 
the attorney, accompanied, how- 
ever, by a photocopy of the title 
company’s search; 


3. the lawyer then spends what- 
ever time he wishes “looking at 
the search”; 

4. the attorney adds a stamped 
or typed endorsement to the 
commitment stating that the title 
appears to be the way the title 
company says it is and signs his 
name; and 

5. finally, the title company 
“remits a substantial percentage 
of the title insurance fee to the” 
lawyer. 

We are asked whether a lawyer 
may properly participate in sucha 
program. The program as outlined 
above is improper for at least two 
separate and distinct reasons. 
First, the program does not pro- 
vide for notice to the client of the 
lawyer’s financial interest and 
motivation in using the particular 
title company. Full disclosure to 
the client is mandatory. Cf. Opin- 
ion 73-1. 

Secondly, the “fee” paid to the 
lawyer by the title company bears 
no relationship to the services 
performed and, depending on the 
circumstances, might be little 
more than a “kickback.” Lawyers 
can only accept compensation for 
services rendered and the charges 
for services must comply with the 
provisions of DR 2-106. 


Sam Daniels, Vice-chairman 
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TIME GHOPPERS 


A few of the work aids C T provides 
(to lawyers only) without charge or obligation. 


1. Pre-Incorporation Work Sheet. Simplifies collection of data about 
client’s business and business plans before proceeding with incor- 


poration. Will assist with organizing legal research. Invaluable for 
later reference. 


2. Domestic Costs & Corporation Law Features of your own state. 
Cover statutes relating to incorporation. Information on initial and 
annual costs included. 


3. Qualification Check List. A quick way to make an initial or peri- 
odic review of a corporation client’s activities outside its state of in- 
corporation. 


4. Corporation Check Up. A guide for making an audit of a corpora- 
tion’s legal affairs. 


5. State Contractors’ Licenses. Unique. 1975 edition. States which 
impose license requirements on various types of contractors. States 
which require contractor to obtain license before submitting bid. 
Covers: costs, names, addresses, meeting dates of licensing agencies. 
More. 


6. Registration of Name. 1975 edition. States in which a foreign cor- 
poration may register its name and acquire name protection to same 
degree afforded a corporation which is qualified in the state. Covers 
initial and renewal fees, expiration dates, etc. 


Write, telephone, or mail coupon below. The C T work aids you select 
will be sent to you at once. 


C T CORPORATION SYSTEM, 100 BISCAYNE BLVD., MIAMI, FLORIDA 33132 or 
C T CORPORATION SYSTEM, 1820 FIRST NAT’L BANK TOWER, ATLANTA, GA. 30303 


Iam a lawyer. As offered, send me a no-obligation copy of the C T work aids 
Ihave circled below. 
1 2 3 4 5 6 


NAME 


FIRM 


ADDRESS 


CITY, STATE, ZIP 
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Don't let an 
unhappy client 
take to 
the cleaners. 


One major professional liability action 
could put your financial security in 
jeopardy. Even the most meticulous 
professional runs the risk. And mal- 
practice isn’t the only danger. 

The Florida Bar Lawyer's Liability 
Package includes professional lia- 
bility coverage...as well as office 
premises liability, personal injury 
liability and employer's non-owned 
auto liability insurance. Plus profes- 
sional property coverage. 

It's one of the reasons you should 
find out about the Florida Bar’s 
insurance plans. Call or write for 
details. Soon. 


Poe &Associates, inc. 


Administrators for The Florida Bar insurance plans 


P.O. Box 1348, Tampa, Florida 33601 


Telephone (813) 228-7361 
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Comments on Security Interests—Lack of a Security Agreement CREW 


The time when we are called to 
review and to protect security in- 
terests is now. What was an occa- 
sional occurrence in most prac- 
tice, except bankruptcy, has be- 
come an everyday concern of all 
practitioners involved with com- 
mercial transactions. Your regret, 
and sometimes embarrassment, 
and your client’s loss of real dol- 
lars can be the result of a dispute 
involving his security interest. 
Proper initial draftsmanship, 
careful regard for the forms used, 
and correct execution can avoid 
and win most disputes. However, 
once the documents are under the 
gun there is no time to re-edit and 
to redo. An examination of some 
exemplary cases in which the cred- 
itor failed altogether to obtain a 
formal security agreement should 
remind us to be alert and con- 
scientious when securing a trans- 
action. 

A depressing moment for your 
client is when it is claimed he is 
not secured because he does not 
have the security agreement he 
thought he had. He has the cor- 
respondence regarding the trans- 
action, the note, and the financing 
statement—but in fact he doesn’t 
have a formal agreement granting 
him a secured interest in this col- 
lateral. Thankfully, the absence of 
the agreement is not your doing 
and isn’t necessarily fatal. 

In re Fibre Glass, 324 F. Supp. 
1054 (S.D. Fla. 1971), the secured 


James B. Crew, Jr., is an attorney- 
adviser in the Office of Chief Counsel, 
Economic Development Administration, 
U.S. Department of Commerce, Washing- 
ton, D.C. He holds a bachelor’s degree 
from Vanderbilt University, the LL.B. 
from the University of Virginia, and a 
LL.M. degree in taxation from the Univer- 
sity of Miami. He writes this column on 
behalf of the Corporation, Banking and 
Business Law Section, Marvin Barkin, 
chairman; Michael Berke, editor. 
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creditor prevailed in its claim of a 
perfected security interest in “all 
inventory used in the production 
of boats” although there was no 
formal security agreement. The 
district court considered a letter 
from the bankrupt debtor which 
stated that the creditor would find 
enclosed an “executed copy of a 
financing statement. . wherein 
[the debtor] agreed to guarantee 
all inventory used in the produc- 
tion of boats” and the properly 
executed UCC-1 adequate to 
create an enforceable security in- 
terest. The letter satisfied the re- 
quirements of U.C.C. 9-203:1 (1) it 
was a writing signed by the debt- 
or; (2) itincluded a security agree- 
ment, i.e., it provided for a “se- 
curity interest” in the inventory;? 
and, (3) it described the 
collateral. The letter also satis- 
fied the requirements of U.C.C. 
§9-204 for the interest to attach* 
and the filing of the financing 
statement perfected it.5 The cred- 
itor thus escaped with his poorly 
described and documented, but 
no less real, security interest. 

Another unrefined security in- 
terest was withdrawn from 
creditor/debtor correspondence 
in In re Carmichael Enterprises, 
334 F. Supp. 94 (N.D. Ga. 1971). 
On December 13, 1968, a letter 
from the creditor, Union Camp, 
was sent to the debtor, Car- 
michael Enterprises, Inc., which 
stated that in consideration of 
Union Camp’s acceptance of 
Carmichael’s notes, the debtor a- 
greed to “execute and return the 
enclosed, Financing Statement, 
form UCC-1...”’® This letter was 
“agreed” to by the debtor upon 
receipt and the financing state- 
ment was executed and returned. 
The properly executed UCC-1 
was then filed. 

The documents met the re- 
quirements for a valid security a- 


greement. The letter contained an 
“agreement” for the repayment of 
the loan. Because a condition of 
this agreement was that the debt- 
or execute the financing state- 
ment, and the debtor contem- 
poraneously agreed to this condi- 
tion by executing the UCC-1 
which described the collateral in 
question, the loan agreement was 
converted to a security agree- 
ment. If a mere financing state- 
ment alone cannot serve as a se- 
curity agreement, as itis generally 
agreed,” why should an agree- 
ment to execute and the execution 
of a UCC-1 “convert” the loan a- 
greement? It indicates an intention 
to grant an interest, and the courts 
do consider intentions. But, 
where is the written evidence of a 
bargained for interest in the per- 
sonal property? 

The secured party in In re 
Numeric Corp., 485 F.2d 1328 (1st 
Cir. 1973) conceded that the debt- 
or had never executed formal 
security agreement, yet on appeal 
the court found an agreement 
within the meaning of U.C.C. 
§9-203 (1)(b). On the day of the 
transaction creating the debt, 
machinery was transferred with a 
bill of sale which made no men- 
tion of a security interest. Over a 
month later a resolution was 
adopted by the corporate debtor 
which authorized the corporation 
to prepare a financing statement 
covering the creditor's security 
interest in the property previ- 
ously transferred “‘as evidence of 
his security interest in the same.’’® 
The resolution was signed, and a 
properly prepared UCC-1 refer- 
ring to the creditor as the “‘se- 
cured party” and describing the 
machinery in the bill of sale was 
executed and filed. There was tes- 
timony that a formal security a- 
greement was intended and in exis- 
tence for a period of time subse- 
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quent to the transaction although 
it was never introduced in the 
proceedings. 

The court noted that a formal 
security agreement was not re- 
quired to meet the signed 
—writing requirement of U.C.C. 
§9-203 (1)(b). They then deter- 
mined that the financing state- 
ment and the resolution met the 
requirement. The UCC-1 pro- 
vided the description of the col- 
lateral; the resolution provided 
the written evidence of a bar- 
gained for security interest and 
the signature of the debtor. “To 
deny enforcement of the security 
interest in this case would repre- 
sent a warrantless reliance on for- 
malism and violate the general 
rule that the UCC be ‘liberally 
construed and applied to protect 
its underlying purposes and 
policies.”’® The court handled the 
expressed intention of the parties 
to execute a formal security a- 
greement by concluding that a for- 
mal security agreement would 
have only memorialized an a- 
greement already in existence. 
Sheepishly they said that “cer- 
tainly we cannot recommend the 
sequence of events under consid- 
eration here as a model for the 
creation of security interests in 
the future... 

The final case to be noted, 
where the patience of the court 
was put to a test of fire, is In re 
Penn Housing Corporation, 367 


F. Supp. 661 (W.D. Pa. 1973). 
Three notes were offered into 
evidence in support of an alleged 
security interest in the bankrupt 
debtor’s accounts receivable and 
inventory. Each note referred to 
an anticipated security interest 
but no document sufficiently 
created one. The financing state- 
ment gave notice that a security 
interest might exist in the collat- 
eral described but it did not con- 
tain the language necessary to 
create the interest. When the 
notes and the UCC-1 were consid- 
ered together, along with a letter 
from the debtor acknowledging 
that the debt was “secured by a 
financing statement pledging the 
accounts receivable and inven- 
tory” and the conduct of the par- 
ties, the court found a valid se- 
curity interest. The district 
judge’s conclusion appropriately 
summarizes the exasperation 
which overtook the court after its 
review: 


As a parting note we are compelled to 
express that the difficulties presented in 
this matter all arise because of the inept 
and slipshod manner in which the bank 
handled and recorded this series of trans- 
actions involving large sums of monéy and 
property. The Uniform Commercial Code 
was adopted, toa great extent at the urging 
of commercial lending institutions and 
with active participation of their represen- 
tatives to provide clear, simple, uncompli- 
cated methods of accomplishing the needs 
of the commercial community. 

In this case, where standard printed 
forms were available we found the use of 


DAYTONA DATA CENTER 
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A New Concept in Loan Schedules 


ORDER FOR LOAN 


P. O. Box 2119 Ph. 904/252-3633 AMORTIZATION SCHEDULE 


In and Out Same Day 
Est. 1949 


Interest 
Rate 
% 


Term of 
Loan 


Amount of Loan 
$ 


Monthly 


Add’! 
Sets 
$1.00 ea. 


Month of 
1st Paym't 


Show Month of 1st. Payment if Dec. 31st Totals Are Desired 
Uniess Indicated, Payments Will Be Monthly Including Interest 
Either Term or Payment Must Be Shown 

If Interest on ist. Payment is Less Than 30 Days, Indicate 


Price $1.50 Prepaid, 10 or More $1.25 Each. 


different forms with different recitals, the 
failure to excise inapplicable words, the 
careless insertion of inarticulate language 
in the blanks provided, reliance on 
heterogeneous notes and other correspon- 
dence and writings forming no integral 
part of the transaction, all of which pre- 
sented a bleak picture of the reliability of 
financial records either to the parties to the 
transaction or affected third parties. We do 
not deem these objections “technical 
sophistry,” as they are described in 
petitioner’s brief."! 


Does he need to say more? =O 


FOOTNOTES 
1 19C Fla. Stat. Ann. §679.9-203(1)(b) 


provides:. ..a security interest is not en- 
forceable against the debtor or third 
parties unless. . .(b) the debtor has signed 
a security agreement which contains 
a description of the collateral... . 

219C Fla. Stat. Ann. §679.9-105(1)(h) 
provides: In this chapter unless the con- 
text otherwise requires: (h) “Security A- 
greement” means an agreement which 
creates or provides for a security 
interest. ... 

19C Fla. Stat. Ann. §671.1-201(3), (37) 
provide: (3) “Agreement” means the bar- 
gain of the parties in facts as are found in 
their language or by implication from other 
circumstances including course of dealing 
or usage of trade or course of 
performance. .. . 

(37) “Security interest’? means an in- 
terest in personal property or fixtures 
which secures payment or performance of 
an obligation. ... 

3 See In re Laminated Veneers Co., 471 
F. 2d 1124 (2nd Cir. 1973) for contrasting 
opinions as to what is a sufficient descrip- 
tion of a security agreement. Compare In 
re Turnage, 493 F. 2d 505 (5th Cir. 1974). 

419C Fla. Stat. Ann. §679.9-204(1)(3) 
provide:. . .(1) A security interest cannot 
attach until there is agreement. . .that it at- 
tach and value is given and the debtor has 
rights in the collateral... . 

(3). ..A security agreement may provide 
that collateral, whenever acquired, shall 
secure all obligations covered by a security 
agreement. 

5 19C Fla. Stat. Ann. §679.9-302(1) pro- 
vides: (1) A financing statement must be 
filed to perfect all security interests. . . . 

19C Fla. Stat. Ann. §679.9-303(1) pro- 
vides: (1) A security interest is perfected 
when it has attached and when all of the 
applicable steps required for perfection 
have been taken. Such steps are specified 
in §§679.9-302, 679.9-304, 679.9-306. If 
such steps are taken before the security 
interest attaches, it is perfected at the time 
when it attaches. 

6 334 F. Supp. at 104. 

7 See, e.g., Mitchell v. Shepherd Mall 
State Bank, 458 F. 2d 700 (10th Cir. 1972). 

8 485 F. 2d at 1329. 

at 1332. 

10 Tbid. 

11 367 F. Supp. at 665. 
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“‘No-Knock” in Florida 


SPALDING 


Before a police officer may 
break and enter a dwelling, he 
must reveal to the occupants his 
identity and purpose.! The 
Florida Supreme Court, via a 
series of recent decisions, how- 
ever, permits the police to disre- 
gard this customary rule of crimi- 
nal procedure and carry out what 
has been labeled “‘no-knock”’ 
searches and seizures. Under cer- 
tain circumstances, the police 
may break and enter a dwelling 
without giving an announcement 
of identity and purpose. 

This article will examine the 
evolution of the “no-knock” con- 
cept which permits dispensing 
with the established principle of 
announcement. It will be seen that 
the United States Supreme Court 
has not clearly specified what cir- 
cumstances and what standards of 
proof can justify such an entry, 
and that the Florida courts, while 
in general agreement with feder- 
ally defined exceptions to the rule 
of announcement, have, likewise, 
failed to delineate the standards 
of proof required to justify the 
“no-knock” entry. 


History of 
Rule of Announcement 


The principle that governmen- 
tal authorities should announce 
their presence before entering a 
dwelling is deeply rooted in the 
common law.? This principle de- 
veloped around three situations: 
(1) when an arrest was to be made 


Larry Helm Spalding writes this column 
this month on behalf of the Criminal Law 
Committee, Dan Pearson, chairman; 
Meredith J. Cohen, editor. Spalding 
earned B.A. and J.D. degrees at Vander- 
bilt, and the MCL at Southern Methodist 
University. He is admitted to the Tennes- 
see and Florida Bars and is a partner in the 
firm of Hockett, Silver, Spalding & Lewis, 
P.A., Sarasota. 
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by an officer who had a writ; (2) an 
arrest by an officer without a writ; 
and (3) when an officer was ex- 
ecuting a search warrant.? These 
distinctions, however, are no 
longer relevant since it is well es- 
tablished that the criterion for 
judging the manner of entry is the 
same whether or not the officer 
has obtained a warrant for arrest, 
or whether he is acting pursuant 
to a search warrant.4 


The earliest espousal of the an- 
nouncement rule is believed to 
have been with the origin of the 
common law maxim, “Every 
man’s house is his castle,” which 
severely limited the sheriffs right 
to make a forcible entry into a 
home.® Although the facts in 
Semayne’s case, 5 Co. Rep. 91a, 
91b, 11 E.R.C. 629, 77 Eng. Rep. 
194, 195 (K.B. 1603) did not in- 
volve forcible entry, it has long 
been recognized as the first judi- 
cial statement of the general rule 
requiring notice prior to entry.® 


The rule of Semayne’s case was 
widely followed in early Ameri- 
can decisions. Most of the tradi- 
tional common-law qualifications 
of the privilege were also widely 
adopted.? As with most general 
rules, however, a few exceptions 
to the requirement of notice were 
recognized. These arose when 
circumstances indicated an- 
nouncement would be a useless 
act.§ 


The policy reasons for the birth 
and development of the an- 
nouncement rule at common law 
were primarily three-fold: (1) pro- 
tection of privacy;® (2) preserva- 
tion of property;!° and (3) to 
safeguard the officer who might 
otherwise be killed by a “fearful 
householder’’ unaware of the 
officer’s identity or purpose." 
These policy considerations re- 
main of great importance to our 


present society, and have been 
codified into law in most states. 


Supreme Court Decisions 


The fourth amendment to the 
United States Constitution de- 
nounces only “unreasonable” 
searches and seizures. This is a 
word which, quite naturally, has 
confounded legal scholars for 
hundreds of years. Yet, the fourth 
amendment was approved only 
after the inclusion of the specific 
language banning “unreasonable 
seizures and searches.’’!2 

The language of the fourth 
amendment suggests that “search 
and seizure” itself was of primary 
concern to the drafters. The pro- 
tection of the amendment extends 
to “persons, houses, papers, and 
effects,” each of which can in- 
volve different factual circum- 
stances. Moreover, the United 
States Supreme Court has con- 
cluded that a statement of identity 
and purpose is a basic constitu- 
tional prerequisite to entry into a 
home without the occupants’ 
acquiescence.!* However, this 
conclusion is fraught with incon- 
sistencies and exceptions. 

In Miller v. United States, 357 
U.S. 301 (1958), which concerned 
a violation of the federal narcotics 
laws, police officers went to 
Miller’s apartment with the intent 
to arrest him. No announcement 
of purpose was ever made. Miller 
was subsequently arrested and 
convicted. 

The Supreme Court reversed 
Miller’s conviction on the ground 
that the police had failed to an- 
nounce their purpose as required 
by District of Columbia law." 
Justice Brennan, in reversing, 
however, did recognize the fol- 
lowing exception to the an- 
nouncement rule: 


It may be that, without an express an- 
nouncement of purpose, the facts known to 
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officers would justify them in being virtu- 
ally certain that the petitioner already 
knows their purpose so that announce- 
ment would be a useless gesture.'5 

InKerv. California, 374 U.S. 23 
(1963), police officers used a pass 
key to enter the defendant’s 
apartment. A two-pound block of 
marijuana was found in the 
kitchen with additional amounts 
in other locations in the apart- 
ment. Although the police had no 
warrant and had not announced 
prior to entry, the defendant was 
arrested and convicted of posses- 
sion of marijuana. 


On appeal, the defendant chal- 
lenged the unannounced entry 
which the prosecution sought to 
justify as necessary to prevent the 
destruction of evidence.!® The 
Supreme Court upheld the con- 
viction 4-4-1, agreeing that some 
circumstances would justify a 
““no-knock” entry, but not being 
able to agree what those circum- 
stances were. 

Since Ker, the Supreme Court 
has only considered the issue of 
announcement in Sabbath v. U- 
nited States, 391 U.S. 585 (1968). 
The Court’s decision did demon- 
strate some circumstances which 
may not be used to justify an un- 
announced entry; however, no at- 
tempt was made to reconcile the 
divided opinions in Ker. Thus, the 
Supreme Court has never satisfac- 
torily indicated what it considers 
to be constitutionally permissible 
exceptions to the requirement of 
announcement, identity and pur- 
pose before entry. 


No-Knock in Florida 


Florida’s two applicable stat- 
utes are mere codifications of the 
common law which are not bur- 
dened by the exceptions to the 
knock and announce rule.!7 
Nonetheless, in Benefield v. 
State, 160 So. 2d 706 (Fla. 1964), 
the Florida Supreme Court de- 
vised four exceptions to the stat- 
utory rule: 

1. Where the person within al- 
ready knows the officer’s author- 
ity and purpose; 

2. Where the officers are jus- 
tified in the belief that the persons 
within are in imminent peril of 


bodily harm; 

3. If the officer’s peril would 
have been increased had he de- 
manded entrance and stated his 
purpose; or 

4. Where those within, made 
aware of the presence of someone 
outside, are then engaged in ac- 
tivities which justify the officers 
in the belief that an escape or de- 
struction of evidence is being 
attempted.18 

In State v. Clarke, 242 So. 2d 
791 (Fla. App. 1970), the Florida 
Fourth District Court of Appeal 
was confronted with an unan- 
nounced entry in a drug case 
which was outside the parameters 
of the four Benefield exceptions. 
The facts revealed the decision to 
effect the “‘no-knock” entry was 
not predicated upon activities 
which indicated evidence was 
then being destroyed, but rather 
that there was reason to believe 
evidence would be destroyed if 
the officers announced their pres- 
ence. The court found the follow- 
ing sufficient to sustain that be- 
lief: 

1. The court took judicial notice 
that small amounts of drugs usu- 
ally involved in drug violations 
may be easily flushed down a 
toilet or drain, and that this is fre- 
quently done; and 

2. The testimony of a police of- 
ficer concerning his experience 
with other drug suspects who 
sought to destroy evidence after 
announcement of identity and 
purpose. 

In Earman v. State, 253 So. 2d 
481 (Fla. App. 1971), the Fourth 
District Court of Appeal was again 
confronted with an unannounced 
entry in a drug case. The district 
court said: 

.. .the officer's failure to comply with the 
statutory requirements of F.S. Section 
901.19, F.S.A., comes within the exception 
announced by this court in the case of 
State v. Clarke, Fla. App. 1970, 242 So. 2d 


791, i.e., that the arresting officer could 
reasonably fear that evidence would be de- 
stroyed had they delayed their entrance in 
order to comply with the statute. We rec- 
ognize that we apply the Clarke exception 
here as a matter of law since none of the 
officers expressly testified that they enter- 
tained a concern that the evidence might 
be destroyed. 


This absolute rule, however, 


was rejected by the Florida Su- 
preme Court in Earman v. State, 
265 So. 2d 695 (Fla. 1972), with 
the following language: 


An appellate court is not justified in con- 
cluding there was such an exception as a 
matter of law when the record is devoid of 
any testimony by police officers or other 
competent evidence showing they had 
reason to fear at time of entry the destruc- 
tion of evidence. Once Earman challenged 
his arrest, the burden of proving its validity 
as a predicate for the lawful admission of 
the seized marijuana in evidence, was 
upon the state. 

...Essential to such proof in this case is 
testimony by the arresting officers or other 
competent evidence that they had reason- 
able grounds to believe the marijuana 
within the house would be destroyed if 
they announced their presence. Absent 
such evidence, the fruits of any search 


‘conducted pursuant to such arrest must be 


considered illegally obtained. 


State v. Kelly, 287 So. 2d 13 
(Fla. 1973), was the next leading 
Florida decision concerning the 
announcement requirement. The 
court’s decision in Kelly clearly 
specified that as a result of Clarke 
and Earman a fifth exception to 
the announcement rule was 
operative in Florida as follows: 

5. Where testimony by police 
officers or other competent evi- 
dence shows they had reason to 
fear at time of entry the destruc- 
tion of evidence. 

Not unlike the United States 
Supreme Court, however, the 
Florida Supreme Court did not at- 
tempt in either Benefield, Ear- 
man or Kelly to resolve how the 
exceptions would be adminis- 
tered. Yet, it is in the administra- 
tion of the exceptions that abuses 
to individual liberties have and 
will occur. 


Administration of the Exceptions 


Three questions of constitu- 
tional importance revolve around 
the administration of the excep- 
tions to the announcement rule: 

1. The nature of the reason- 
ableness standard used _ to 
evaluate; 

2. The type of evidence that will 
go to the determination of proba- 
ble cause; and 

3. Who decides probable cause. 

Reasonableness is an issue be- 
cause the word does not have a 
fixed meaning throughout the 
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fourth amendment cases. The 
kind and quantity of evidence that 
will go to probable cause is crucial 
in deciding what factual situa- 
tions permit “no-knock,” as the 
Clark-Brennan disagreement in 
Ker makes clear. Finally, the 
types of evidence properly con- 
stituting probable cause have im- 
plications for determining when 
the police officer should make the 
initial decision authorizing unan- 
nounced entry and for the type of 
review which should be given 
that decision.!® 

Since “no-knock” entry occurs 
almost exclusively within the 
areas of destruction of evidence, 
resistance, or escape, the situa- 
tions which will establish these 
exceptions in essence determine 
the scope of “no-knock”’ entry. 
The following kinds of evidence 
are most likely to be introduced to 
justify an unannounced entry 
under these exceptions: 


1. Police experience with a cer- 
tain class of crime; 

2. Past behavior of the suspect; 
and information, most often 
gained through informers, as to (3) 
the intended reaction of the sus- 
pect to a police raid, or (4) the 
type, quantity and (5) location of 
evidence; and (6) on-the-scene 
observation by the executing of- 
ficers. 

Florida’s fourth and fifth excep- 
tions to the announcement rule, 
which relate to escape and de- 
struction of evidence, are un- 
doubtedly constitutional. Both 
the United States Supreme 
Court?° and lower federal and 
state courts?! have recognized 
these exceptions. The primary 
constitutional difficulty, how- 
ever, is the evidentiary question 
of whether police experience 
with a particular offense alone is 
enough to warrant an unan- 
nounced entry. A persuasive ar- 
gument can be made that any find- 
ing of probable cause for “‘no- 
knock” solely on the basis of 
police experience with a particu- 
lar kind of offense is unconstitu- 
tional because it eliminates an- 
nouncement in entire classes of 
crimes, is not specific to either the 
individual suspect or the time of 
entrance, and is not subject to re- 
view or control. Nonetheless, Jus- 
tice Clark’s opinion in Ker 
appears to countenance such a 
“blanket” exception for certain of- 
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fense categories. Moreover, the 
Florida Supreme Court has ap- 
parently taken the same position, 
only indirectly. The court in 
Earman did strike down the abso- 
lute rule that “no-knock”’ was 
permissible in all drug cases 
where there are relatively small 
quantities. The Fourth District 
Court of Appeal, however, was 
correct in construing Earman a 
logical extension of Clarke. There 
was no direct testimony that evi- 
dence would be destroyed in 
Clarke; only testimony that re- 
lated to a police officer’s experi- 
ence with other drug raids where 
small quantities were involved. 
This is a distinction without a dif- 
ference. 

If, under the Clarke rationale, 
the only requirements to meet the 
fifth exception are (1) the nature of 
the drug, i.e. is it easily disposed, 
and (2) police experience with a 
particular type of crime, then 
under the guise of a “reasonable- 
ness” standard, a blanket rule has 
been created. It is virtually incon- 
ceivable that any law enforce- 
ment officer could not honestly 
testify that (1) certain seized drugs 
could have easily been disposed, 
and (2) in his opinion, the defen- 
dant might destroy the evidence 
if given an opportunity.22 


Recommendations 


It is clear from Ker and from 
other cases that in certain circum- 
stances the Constitution does not 
require announcement. The con- 
flict between the announcement 
rule23 and ‘‘no-knock”’ entry, 
therefore, requires a delicate bal- 
ance between potential serious 
harm to innocent citizens and the 


desire to implement efficient 
crime control. 

If the rule of announcement is 
to be eliminated within this 
framework, then strict probable 
cause requirements are essential. 
Courts must reject any tendency 
to accept blanket rules or automa- 
tic categorizations. The alterna- 
tive is a three-fold inquiry: 

1. Specificity. Evidence prof- 

fered by the police should relate 
to the particular time, place, and 
individual upon which the search 
or arrest is based. In Terry v. 
Ohio, 392 U.S. 1 (1968), the court 
stated: 
In justifying the particular intrusion, the 
police officer must be able to point to 
specific and articulable facts which, taken 
together with rational inferences from 
those facts, reasonably warrant that 
intrusion.*5 

2. High Probability. There must 
be a showing that there exists a 
high probability that “no-knock” 
is necessary, i.e., that the excep- 
tional situation is, in fact, occur- 
ing. Under such a standard, a 
showing of “mere likelihood” 
would not be sufficient because it 
would not be an exceptional situa- 
tion. Even through application of 
“high probability” would be a 
higher standard than probability 
for probable cause necessary for 
the actual search or arrest, the two 
determinations would remain in- 
dependent. 

3. Determination and Review: 
A judicial officer should make 
most initial decisions about the 
reasonableness of the use of “no- 
knock” authority, since the fourth 
amendment requires judicial 
supervision of most other 
searches and seizures to protect 
fourth amendment values. Cf. 
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Criminal Law 


Katz v. United States, 389 U.S. 
347 (1967). In principle, judicial 
supervision is desirable; but, 
since a judicial officer will, in 
practice, always be distant from 
the projected entry, it will be ex- 
ceedingly difficult for him to 
satisfy the need for specificity and 
high probability as to person, 
place and time. Nonetheless, the 
institution of the special “no- 
knock” warrant would seem de- 
sirable in Florida. 

Lastly, strict review of judicial 
decisions in issuing the “‘no- 
knock” warrant and those made 
by the officer at the scene is, of 
course, necessary to insure the 
complete integrity of the impor- 
tant statutory rule of announce- 
ment. Cf. Weed v. United States, 
340 F. 2d 827 (10 Cir. 1965), and 
Chimel v. California, 395 U.S. 
752 (1969). 


Conclusion 
Florida Statutes 933.09 and 
901.19(1) are codifications of the 


long-standing common law rule of 
announcement. The reasons for 
the birth and development or the 
announcement rule at common 
law—protection of privacy, miti- 
gation of violence, and preserva- 
tion of property—remain of great 
importance to our present society. 

The Florida appellate courts 
have molded five exceptions to 
this statutory rule of announce- 
ment: 

1. Where the person within al- 
ready knows the officer’s author- 
ity and purpose; 

2. Where the officers are jus- 
tified in the belief that the persons 
within are in imminent peril of 
bodily harm; 

3. If the officer’s peril would 
have been increased had he de- 
manded entrance and stated his 
purpose; 

4. Where those within made 
aware of the presence of someone 
outside are then engaged in ac- 
tivities which justify the officers 
in the belief that an escape or de- 
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struction of evidence is being at- 
tempted; and 

5. Where testimony by police 
officers or other competent evi- 
dence shows they had good 
reason to fear at time of entry the 
destruction of evidence. 

These exceptions to the rule of 
announcement which permit 
“‘no-knock” entry in Florida are 
not peculiar to this state, and have 
withstood constitutional chal- 
lenge at the federal level and in 
the appellate courts of sister 
states. The potential difficulty, 
therefore, is not in the statement 
of the exceptions themselves, but 
in the manner in which law en- 
forcement officers and the courts 
administer the exceptions. 

If the rule of announcement as 
espoused in the statutes is to 
maintain any degree of viability, 
administration of the exceptions 
must focus upon stringent proba- 
ble cause requirements, espe- 
cially (1) specificity, (2) high prob- 
ability, and (3) careful review. 
The Clarke decision, however, 
appears to have rejected this 
method of analysis, and has 
moved the Florida courts danger- 
ously close to the approval of a 
blanket rule for “‘no-knock”’ entry, 
particularly in the area of drug of- 
fenses. 

““No-knock”’ entry can be an ef- 
fective law enforcement tool, but 
if the police and the courts are not 
constantly vigilant to insure that 
such is the exceptional circum- 
stance and are not ever cognizant 
of individual liberties, then the 
fear of potential abuse will have 
become a reality. Oo 


FOOTNOTES 


1 F.S. 933.09 states: The officer may 
break open any outer door, inner door or 
window ofa house, orany part of a house or 
anything therein, to execute the warrant, if 
after due notice of his authority and pur- 
pose he is refused admittance to said house 
or access to anything therein. 

F.S. 901.19(1) states: If a peace officer 
fails to gain admittance after he has an- 
nounced his authority and purpose in 
order to make an arrest either by a warrant 
or when authorized to make an arrest for a 
felony without a warrant, he may use all 
necessary and reasonable force to enter 
any building or property where the person 
to be arrested is or is reasonably believed 
to be. 

House Bill 161 now before the Florida 
Legislature proposes to add to F.S. 901.19 
and 933.09 provisions to authorize a peace 
officer, without announcing his authority 
and purpose, to enter any building or pro- 
perty to make an arrest or to enter any 
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house to execute a search warrant if the 
person or persons within the building or 
property know of the officer's authority 
and purpose at the time of entry by the 
officer, the officer reasonably believes 
someone within the building or property is 
in imminent peril of bodily harm, the of- 
ficer reasonably believes his peril will be 
increased by such announcement, or the 
officer reasonably believes that evidence 
inside the building or property will be de- 
stroyed or that escape will be effected. 

2 Miller v. United States, 357 U.S. 301 
(1958); Blaky, The Rule of Announcement 
and Unlawful Entry; Miller v. United 
States, and Ker v. California, 112 U. Pa. L. 
Rev. 499 (1964). 

3 See Wilgus, Arrest Without a Warrant, 
22 Mich. L. Rev. 798 (1924). 

4 Sabbath v. United States, 391 U.S. 585, 
588 (1966). 

5 Broom, Legal Maxims 281 (19th ed. 
1929). 

Miller v. United States, 357 U.S. at 308, 
noting that the requirement in Semayne’s 
case is reflected in 18 U.S.C. 3109. Case of 
Richard Curtis, Fost. 135, 168 Eng. Rep. 67 
(K.B. 1757) which was the first judicial de- 
cision concerned with the scope of an- 
nouncement in a criminal case. Ertick v. 
Covington, 2 Wil. K.B. 275, 95 Eng. Rep. 
807 (1765), discusses the rule of an- 
nouncement as applicable to search war- 
rants at common law. See also 2 Hale, 
Pleas of Crown 149; Chitty, Criminal law 
64. 
7 See e.g., Fitch v. Loveland, Kir. 380 
(Conn. 1788) and Stedman v. Crane, 52 
Mass. (11 Met.) 295 (1846), breaking was 
understood in a physical sense, and acts 
suchas lifting a latch, opening an unlocked 
door, or gaining entrance through a broken 
window were held to constitute an unlaw- 
ful breaking. Curtis v. Hubbard, 1 Hill 336, 
338 (N.Y. Sup. Ct. 1841), held that what 
would be breaking of the outer door in 
burglary is equally breaking by the sheriff. 
Kelsey v. Wright, 1 Root 83 (1783), an- 
nouncement in execution of original arrest 
warrants. Bell v. Clapp, 10 Johns. R. 263 
(N.Y. Sup. Ct. 1813), dealt with the ques- 
tion of forcible entry pursuant to a search 
warrant. See also Androscoggin R.R. v. 
Richards, 41 Me. 223 (1856); Jacobs v. 
Measures, 79 Mass. 74 (1859); and Barnard 
v. Bartlett, 64 Mass. 501 (1852). 

8 See, e.g., McCaslin v. McCord, 116 
Tenn. 690, 94 S.W. 79 (1906), Fresh pursuit 
to rearrest; Read v. Case, 4 Conn. 166 
(1822), when there existed the possibility 
of imminent danger to the officer or some- 
one within. See also Howe v. Butterfield, 
58 Mass. (4 Cush.) 302 (1849); Allen v. 
Martin, 10 Wend. 300 (N.Y. Sup. Ct. 1883); 
and Burton v. Wilkinson, 18 Vt. 186 (1846). 

® Miller v. United States, 357 U.S. 301, 
313 (1958); Camara v. Municipal Court, 
387 U.S. 523 (1967); Mapp v. Ohio, 367 
U.S. 643 (1961); and Griswold v. Connec- 
ticut, 381 U.S. 479 (1965). 


10 2 Hale, Pleas of the Crown 90-92 n. 12 
(1st Am. ed. 1847), quoting Burns, Justice 
of the Peace; “The breaking an outer door 
is in general so violent, obnoxious and 
dangerous a proceeding that it should be 
adopted only in extreme cases where an 
immediate arrest is a requisite.” 

11 McDonald v. United States, 335 U.S. 
451, 460 (1948) Jackson J. concurring opin- 
ion: “Many homeowners in this crime- 
beset city are doubtless armed. When a 
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woman sees a strange man prying up her 
bedroom window and climbing in, her 
natural impulse would be to shoot.” 

12 B. Mitchell and L. Mitchell, A Biog- 
raphy of the Constitution of the United 
States, 199 (1964). 

13 Kerv. California, 374 U.S. 23 (1963). 

14 Cf. Sabbath v. United States, 391 U.S. 
585 (1968), and Wong Sunv. United States, 
371 U.S. 471 (1963) where Court consid- 
ered announcement issue. Also see Ac- 
carinov. United States, 179 F. 2d 456 (D.C. 
Cir. 1949). 

18 357 U.S. at 310. 

16 See California Penal Code, Sec. 844 
(West 1970). 

17 See Note 1, supra. 

18 Cf. Bounton v. State, 64 So. 2d 536 
(Fla. 1953); McLendon v. State, 176 So. 2d 
568 (Fla. App. 1965); and Urquhart v. 
State, 211 So. 2d 79 (Fla. App. 1968). 

19 In some jurisdictions, judges may par- 
ticipate in the “probable cause’”’ initial 
stage as a result of the use of special no- 
knock warrants. Florida has no such sys- 
tem, therefore the decision to effect an un- 
announced entry is made by arresting of- 
ficers. See D.C. Criminal Procedure Act 
(D.C. Code An. Sec. 25-522(c)(2), 
23-591(c)(2)), and the 1970 Drug Act 
§509(b). Cf. Katz v. United States, 389 U.S. 
347 (1967); Weed v. United States, 340 F. 
2d 827 (10 Cir. 1965); Chimel v. California, 
395 U.S. 752 (1969). 

20 Ker v. California, 374 U.S. at 40, 47. 

21 See people v. Hartfield, 94 Ill. App. 
2d 421, 237 N.E. 2d 193 (1968); Henson v. 
State, 236 Md. 518. 204 A 2d 516 (1964); 
State v. Johnson, 102 R.I. 344, 250 A. 2d 
831 (1967). Each case involved narcotics 
which could be easily destroyed. 

22 Cf. Justice Brennan’s opinion in Kerv. 
California, supra; Meyer v. United States, 
386 F. 2d 715 (9 Cir. 1967); People v. Gas- 
tello, 67 Cal. 586, 432 P. 2d 706 (1967), 
which addressed problems created by 
People v. Maddox, 46 Cal. 2d 301, 294 P. 
2d 6 (1956), a California decision remarka- 
bly similar in reasoning and logic toClarke 
and Kelly; and People v. De Santiago, 71 
Cal. 2d 18, 76 Cal. Rptr. 809, 453 P. 2d 353 
(1969). But also see Brinegar v. United 
States, 357 U.S. 301 (1958) and sec. 
23-591(c) of the Dictrict of Columbia 
Crime Act. 

23 There are three elements necessary to 
a proper police announcement prior to 
entry: 1. notice or presence in the form of 
knocking or ringing the doorbell; 2. iden- 
tification of authority as law enforcement 
officers; and 3. statement of lawful pur- 
pose. Sabbath v. United States, 391 U.S. 
585 (1968); Miller v. United States, 357 
U.S. 301 (1958); and Wong Sun v. United 
States, 371 U.S. 471 (1963). 

24See “no-knock” search and seizure 
and the District of Columbia Crime Act: a 
constitutional analysis, 62 J. Crim. L. 350 
(1971); “No-knock and Nonsense,” an al- 
leged constitutional problem, M.R. Son- 
nenrich, S. Ebner, 44 St. Johns L. Rev. 626 
(1970); New no-knock provision and its ef- 
fect on authority of the police to break and 
enter, 20 Am. U.L. Rev. 467 (1970); An- 
nouncement in police entries, Note, 80 
Yale L.J. 139 (1970). 

25 Specificity may present corollary 
problems involving informer’s information. 
See Spinelli v. United States, 105 U.S. 410 
(1969), and Aquilar v. Texas, 378 U.S. 108 
(1964). 
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ENVIRONMENTAL 


Environmental Regulation or Compensable Taking? 


On March 17, 1975, the 

Governor’s Property Rights Study 
Commission (established by Ex- 
ecutive Order 74-71) released its 
final report in which it adopted, 
among others, the following pol- 
icy statement: 
A system should be provided whereby 
compensation is paid for any regulation 
that unduly diminishes the value of prop- 
erty, even though it does not constitute an 
unconstitutional taking. . . . 


Established to examine the 
issue of the “conflicts between 
protection of the environment and 
preservation of individual rights 
in property,” Final Report, 
Governor’s Property Rights 
Commission, pg. 1 (1975), the 
commission specifically addres- 
sed the manner and the extent to 
which the state may restrict the 
use of private property in an effort 
to conserve, preserve or enhance 
the environment. 

Coincidentally, on the very 
next day, the Department of Pol- 
lution Control released its latest 
in a series of draft rules dealing 
with dredging and filling ac- 
tivities. The revised rule was 
adopted at the board’s meeting in 
Orlando, March 25, 1975. The 
new rule raises the precise issue 
which resulted the 
commission’s policy statement. 
Substantial regulation, and even 
outright prohibition, of effective 
utilization of private property in- 
terests are contemplated under 
the DPC rule. 


Section 17-4.28 (2) provides 
that dredging and filling activities 
conducted in or connected to any 


This column is written by Edgar M. 
Moore on behalf of the Environmental 
Law Committee. Moore is a partner in the 
Tallahassee firm of Smith & Moore, P.A., 
having received his LL.B. from the Univer- 
sity of Florida in 1964. 


of the following-described “wat- 
ers of the state (including the 
submerged lands of such waters 
and transitional zone of a sub- 
merged land),” are required to ob- 
tain a permit from the Department 
of Pollution Control: 

a) rivers and tributaries thereto; 

b) streams and tributaries 
thereto; 

c) bays, bayous, sounds, es- 
tuaries and tributaries thereto; 

d) natural lakes, except those 
owned entirely by one person; 

e) Atlantic Ocean outward to 
the seaward limit of the state’s ter- 
ritorial boundaries; and, 

f) Gulf of Mexico outward to the 
seaward limit of the state’s ter- 
ritorial boundaries. 

Applicants must provide the 
department “reasonable assur- 
ance” that both the short and long 
term of the effects of the proposed 
activity will not result in a viola- 
tion of water quality standards. 
Section 17-4.28 (3). 


In Section 17-4.28 (8) (a) & (b), 
the department expresses its pol- 
icy against issuance of any per- 
mits in Class II waters approved 
for shellfish harvesting. In any 
class of waters where the proxim- 
ity of Class II waters is expected 
to have an impact on Class II wat- 
ers and reasonable assurance 
cannot be provided that Section 
17-3 standards will not be vio- 
lated, the permit and attendant 
dredge and fill activity must be 
denied. It should be noted at this 
point that it may be contended 
that no filling, consistent with the 
requirements of Section 17-3, may 
take place in any Class II waters. 

The DPC rule regulates both 
coastal wetlands and fresh water 
lakes, without regard to owner- 
ship of the submerged land or lake 
bottoms, except in the case of a 
natural lake entirely owned by 


one person. See Section 17-4.28 
(2) (d). 

It is apparent that owners of 
lake beds and submerged lands 
will be substantially restricted 
under the terms of the rule in the 
use of that property. The issue 
posed by the Governor’s Property 
Rights Commission is drawn into 
sharp focus. At what point does 
state regulation, in the interest of 
the environment, become a tak- 
ing, thus requiring compensa- 
tion? The corollary question is 
whether such regulation is a valid 
exercise of the police power, and, 
as such, requiring no compensa- 
tion to the affected property 
owner. 


A regulation may be so restric- 
tive as to warrant a judicial finding 
that the property or property 
rights in question have been 
taken, even though there has been 
no formal exercise of the power of 
eminent domain. City of Jackson- 
ville v. Schumann, 167 So. 2d 95 
(Fla. 1964). However, as the Su- 
preme Court has acknowledged, 
the distinction between a prohib- 
ited taking without compensa- 
tion and a proper exercise of the 
police power, is difficult and not 
capable of precise formulation. 
Goldblatt v. Town of Hempstead, 
369 U.S. 590 (1962). 


A number of different tests have 
been proposed and used by the 
judiciary in attempting to make 
that distinction. Binder, “Taking 
v. Reasonable Regulation, a 
Reappraisal in Light of Regional 
Planning and Wetlands,” 25 U of 
F Law Review, Vol. 1, 1972. 

The subtle distinction between 
an unconstitutional taking and a 
legitimate exercise of the police 
power is evident in the majority 
and dissenting opinions in Zabel 
v. Pinellas County Water & 
Navigation Control Authority, 
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171 So. 2d 376 (Fla. 1965). The 
majority opinion by Justice Cald- 
well found that the sale of the 
submerged land expressly carried 
with it the right to bulkhead and 
fill, and that this was a form of 
property which was, however, 
subject to reasonable regulation 
under the police power. The ma- 
jority further held that the denial 
could be sustained as a reasonable 
exercise of the police power only 
if the regulatory agency carried 
the burden of proving the material 
adverse effect on the specified 
public interest. The court further 
found: 

The statutory rights of appellants to 
dredge, fill and bulkhead the land, subject 
to reasonable limitations, are appellants 
only present rights attributable to owner- 
ship for the submerged land itself. Those 
rights may not be arbitrarily denied and 
the owners deprived of the only beneficial 


use of their property without compensa- 
tion. See Zabel, supra, at 381. 


In support of that proposition, the 
court cited Ocean Villa Apart- 
ments, Inc. v. City of Fort 
Lauderdale, 70 So. 2d 901 (Fla. 
1954), in which an attack against a 
zoning ordinance was upheld on 
the basis that it precluded the 
only use to which the property 
was reasonably adapted. Justice 
Ervin, in his dissent, on the other 
hand, found that the denial of the 
dredge and fill application could 
be upheld on the basis of the exer- 
cise of the police power or upon 
application of the retained in- 
terest under the trust doctrine. 


The cases dealing with 
“sovereign lands” (those lying 
under navigable waters) are often 
confused in that it is difficult to 
determine whether the court’s re- 
striction of the owner’s use of his 
property (the submerged land) is 
based upon an exercise of the 
police power, or whether it is 
based upon some retained power 
under the trust doctrine pertain- 
ing to sovereign lands. Gies v. 
Fischer, 146 So. 2d 361 (1962). 
The recent line of cases, begin- 
ning with Sawyer v. Modrall, 286 
So. 2d 610 (4th DCA, Fla. 1974), 
applying the marketable record 
title act to conveyances of sub- 
merged land would apparently 
sever any interest retained by the 
state and thus prevent the “trust 
doctrine” from being used as a 
source of regulatory power. If so, 
the Trustees, as the Department 
of Pollution Control, must look to 
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the police power as its source of 
regulation. 

InCorneal v. State Land Board, 
95 So. 2d 1 (Fla. 1957); 70 ALR 2d 
845, the court announced what 
appears to be a restrictive view of 
the exercise of the police power: 
While the police power is very broad in 
concept, this legislative power is fenced 
about by constitutional limitations, and 
cannot properly be exercised beyond such 
reasonable interferences with the liberty 
of action of individuals as are really neces- 
sary to preserve and protect the public 
health, safety and welfare. . .[T]he abso- 
lute destruction of property is an extreme 
exercise of the police power and is jus- 
tified only within the narrowest limits of 
actual necessity, unless the state chooses 
to pay compensation. 

Other states have taken various 
positions, in part dependent upon 
the stated purpose for the regula- 
tion, i.e., flood zone protection, 
zoning regulation, etc. See 46 
ALR 3d 1414 (1972). 

It seems clear that the Trustees’ 
assertion of jurisdiction, in spite 
of a conveyance of the fee, based 
upon its retained interest as Trus- 
tees, will not continue to provide 
a sufficient basis for regulatory au- 
thority; and perhaps the Trustees’ 
entire assertion of jurisdiction 
under F.S. 253 as to lands previ- 
ously conveyed is likewise short- 


lived. 


The Department of Pollution 
Control’s jurisdictional basis is, 
however, clearly grounded upon 
an exercise of the police power. 
Our courts have held that the 
police power may be exercised, 
provided: 1) it is exercised for a 
permissible purpose, and 2) it is 


reasonably exercised. Miami v. 
Kayfetz, 92 So. 2d 798 (Fla. 1957). 
In the first instance, the exercise 
of the police power must have a 
rational relationship to the safety, 
health, morals or general welfare, 
Cass v. Lewin, 104 So. 2d 572 (Fla. 
1958); and, secondly, it must not 
be arbitrary, oppressive or capri- 
cious, Miami Shores Village v. 
William N. Brockway Post, 24 So. 
2d 33 (Fla. 1945). 

Whether the DPC regulations 
and similar environmental con- 
trols have a rational relationship 
to a permissible purpose does not 
seem to be fairly debatable. 

Itis, however, an open question 
whether the regulations them- 
selves are arbitrary and oppres- 
sive and whether the application 
of such regulations is likewise 
beyond the constraints of permis- 
sible regulation. 

The Governor's Property 
Rights Commission is suggesting 
that even in those cases where the 
regulation does not amount to a 
transitional “taking,” compensa- 
tion be paid if the regulations 
“unduly diminish the value of the 
property.” What constitutes 
undue diminution of value may 
be as difficult to answer as 
whether the regulations are such 
“reasonable interferences. . .as 
are really necessary to. . .protect 
the public. ..welfare....” 
Corneal v. State Land Board, 
supra. The commission has, how- 
ever, recognized that compensa- 
tion should be paid even when 
the police power is properly 
exercised. 
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TAX LAW 


Florida Land Trust: Tax Planning and Problems 


This article is principally con- 
cerned with the federal income 
tax ramifications of holding title to 
real estate through a land trust. An 
introduction into the basic con- 
cept of the land trust follows in 
order to highlight some of the 
characteristics and benefits of the 
land trust. Additional state law 
concepts will necessarily be dis- 
cussed throughout this article in 
order to fully develop the federal 
income tax implications of hold- 
ing title in a land trust. 

The land trust is an anomalous 
creature created by statute and 
deviates substantially from the 
common law trust.’ It was first 
used in Illinois and is believed to 
have been inspired by the Mas- 
sachusetts Business Trust. The 
creation of the land trust concept 
appears to have been an out- 
growth of the constant drive to ex- 
pedite and simplify legal proce- 
dures. A land trust provides fast 
and less expensive methods for 
conveying, financing, and hold- 
ing interests in real estate. 

The land trust vehicle provides 
a simple device for dealing with 
real estate when multiple owner- 
ship exists. Title is held in one 
name, generally an institution. 
Thus, clouds on title which might 
result from the bankruptcy, death, 
personal judgments, divorce or 
incompetency of a single owner 


Norman S. Weider is associated with 
Sparber, Zemel, Roskin, Heilbronner and 
Karp, P.A., in Miami. Mr. Weider received 
his B.S.B.A. degree from the University of 
Florida, his J.D. degree from the Univer- 
sity of Miami, and an LL.M. (in Taxation) 
from New York Uniwersity School of Law. 

All opinions expressed in this article are 
those of the author and do not necessarily 
reflect the opinions of the Tax Section. Mr. 
Weider wrote Tax Law Notes this month 
on behalf of the Tax Section, Brian C. 
Ellis, chairman, and Bruce H. Bokor, 
editor. 


can be avoided. Probate of real es- 
tate can be avoided by providing 
in the land trust agreement for 
disposition of beneficial interests 
upon death of a beneficiary. 
Furthermore, since beneficial in- 
terest in a land trust is considered 
personalty, nonresident owners 
can avoid ancillary probate pro- 
ceedings by holding title to prop- 
erty in this manner. 

The land trust has one charac- 
teristic which other vehicles of 
land ownership do not provide - 
privacy. The identity of the ben- 
eficiaries may remain undis- 
closed since only the deed in trust 
is recorded. The record title 
owner has full power to transfer or 
otherwise deal with the property. 
Corporate ownership, although 
possibly insulating the real own- 
ers from disclosure, may result in 
unattractive tax consequences. 
Holding title in the name of a 
partnership does not protect the 
identity of the owners since par- 
ties dealing with the partnership 
may require production of the 
partnership agreement before 
transacting any business with the 
partnership. 

The creation of a land trust is 
quite simple. Under F-:S. 
§689.071, two basic instruments 
are required: (1) a recorded deed 
in trust which gives the trustee 
full powers of ownership; (2) an 
unrecorded agreement between 
the settlors and trustee giving the 
settlors full power of direction 
and control of the property. The 
deed in trust specifically provides 
that the beneficial interest of the 
settlor is personal property, and 
that no beneficiary has either 
legal or equitable interest in the 
real estate. Since neither of the 
above-described basic instru- 
ments contains provisions gov- 
erning the relationship between 
the beneficiaries, it is recom- 


mended that such a third docu- 
ment be drafted. 


Title to the beneficial interest 
in a land trust may be held in the 
name of one or more bene- 
ficiaries. A beneficial owner can 
be an individual, a sole pro- 
prietorship, or a corporation. It is 
the relationship between the 
beneficiaries and the nature of the 
activities of a land trust which are 
paramount in analyzing the fed- 
eral income tax ramifications 
which may arise from use of the 
land trust. 


The most important element of 
an association is an objective to 
carry on business.!® Thus, even if 
the land trust has multiple bene- 
ficiaries, there is no danger of 
being classified as an association 
if the arrangement lacks a busi- 
ness purpose. Existence or nonex- 
istence of a business purpose is 
determined by the nature of the 
activity conducted by the land 
trust.!* If the land trust property is 
raw land held for investment, as 
contrasted to an apartment build- 
ing or shopping center operated 
by the beneficiaries, then the land 
trust should not be treated as an 
association taxable as a corpora- 
tion. For tax purposes, the rela- 
tionship between the bene- 
ficiaries is more in the nature of a 
tenancy-in-common with each 
beneficiary taking a deduction for 
his pro rata share of the 
expenses.!7 


The remainder of this article is 
restricted to land trusts which 
contain both associates and a bus- 
iness purpose since no threat of 
being classified as a association is 
present if a land trust lacks either 
one of these characteristics. A de- 
termination that the arrangement 
between the beneficiaries of a 
land trust is an association re- 
quires the presence of at least 
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three of the four determinative 
corporate criteria. 

All land trusts have continuity 
of life. The existence of the trust 
does not terminate upon the 
death, insanity or bankruptcy of a 
beneficiary or the transfer of one 
beneficiary’s interest to another, 
but merely results ina shift of title 
of a beneficiary’s interest paid toa 
third party, his estate, or his 
successors-in-interest. 

Since land trust agreements 
generally place no restrictions on 
transfer of beneficial interests, 
they possess the corporate charac- 
teristic of free transferability of in- 
terests. The agreement usually 
requires that an original or dupli- 
cate of an assignment of an in- 
terest be delivered to the trustee 
in order to properly effectuate a 
transfer. 

Land trusts do not possess the 
corporate characteristic of limited 
liability. Beneficiaries of a land 
trust have the power to manage 
and control the trust property, to 
operate it and to direct the trustee. 
Under traditional principles of 
tort law, the beneficiaries will be 
liable for any negligence in con- 
nection with their management 
and control of the trust property.!8 

The foregoing analysis has de- 
monstrated that of the four deter- 
minative corporate characteris- 
tics, the land trust has continuity 
of life and free transferability of 
interests, but lack limited liabil- 
ity. The only question which re- 
mains in determining whether the 
land trust should be treated for tax 
purposes as an association taxable 
as a corporation is the existence or 
nonexistence of centralized man- 
agement. 


In Revenue Ruling 64-220, a 
father conveyed an office build- 
ing to a land trustee for the benefit 
of his four children. The children 
had the sole right to control and 
manage the property, and to col- 
lect and dispose of the rents. The 
interest of the beneficiaries could 
be assigned and transferred with- 
out terminating the trust, and the 
death of a beneficiary would not 
terminate the trust. The trust 
company was required to sell the 
property at the direction of the 
beneficiaries and, in any event, to 
dispose of the property remaining 
at the end of the trust period. With 
respect to management of the 
property, the ruling states: 
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Under an agreement with the other bene- 
ficiaries, one of the beneficiaries super- 
vises the property in accordance witk 
management policies and decisions de- 
termined by majority vote of all the bene- 
ficiaries. The beneficiary supervising the 
property shows and rents office space, per- 
forms the janitorial services, collects the 
rents, deposits them ina checking account 
in his name as agent for the building trust, 
and pays all expenses in connection with 
the management of the property. 

The Commissioner found that the 
arrangement between the bene- 
ficiaries contained continuity of 
interest and free transferability 
but lacked limited liability and 
centralized management. Appar- 
ently, the Commissioner will not 
find centralized management in 
the situation where one bene- 
ficiary is acting as manager so long 
as management decisions and 
policies have been determined by 
a majority of the beneficiaries. 

It is interesting to note that this 
Revenue Ruling is the only public 
ruling in which the Commis- 
sioner has analyzed the relation- 
ship between the beneficiaries of 
a land trust. In the ruling, the 
Commissioner concluded that the 
arrangement between the bene- 
ficiaries was a joint venture or 
partnership for federal income tax 
purposes. If the right to manage 
had been vested in less than all 
the beneficiaries, the Commis- 
sioner would probably have 
reached a contrary conclusion. 

In avoiding “association treat- 
ment” for a land trust, the single 
characteristic which has plagued 
the relationships described 
throughout this article is cen- 
tralized management. An or- 
ganization has centralized man- 
agement if any person or group 
that does not include all the 
members thereof has continuing, 
exclusive authority to make the 
management decisions necessary 
to the conduct of the 
organization’s business without 
being required to obtain ratifica- 
tion by the members of the 
organization.” 


Association Taxable as 
Corporation 


The Treasury Regulations pro- 
vide that the term “partnership” 
includes a syndicate, group, pool, 
joint venture, or other unincorpo- 
rated organization through or by 
means of which any business, fi- 
nancial operation, or venture is 
carried on, and which is not a cor- 


poration or a trust or estate within 
the meaning of the Internal Re- 
venue Code of 1954 (Code).® 
Futhermore, the term “partner- 
ship” as defined in the Regula- 
tions is not limited to its common 
law definition but is broader in 
scope and includes arrangements 
which would not commonly be re- 
ferred to as partnerships under 
state law.® 

The “Kintner Regulations” set 
forth the following six characteris- 
tics or criteria indicative of corpo- 
rations to be considered in deter- 
mining whether an organization is 
an association taxable as a 
corporation:?° 

(1) associates; 

(2) objective to carry on busi- 
ness and divide the gains there- 
from; 

(3) continuity of life; 

(4) centralization of manage- 
ment; 

(5) liability for corporate debts 
limited to corporate property; and 

(6) free transferability of in- 
terests. 

An organization will be treated as 
an association taxable as a corpo- 
ration if its characteristics are 
such that the organization more 
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TAX LAW NOTES 


nearly resembles a corporation 
than a partnership. The Regula- 
tions state that the first two 
criteria, associates and business 
purpose, exist in all organizations 
engaged in business for profit. 
Therefore, the determinative 
characteristics are the remaining 
four factors. An organization with 
at least three of the remaining four 
corporate criteria will be treated 
as a association taxable as a 
corporation." 

Since associates and a business 
purpose are essential characteris- 
tics of all organizations engaged 
in business for profit (other than 
the so-called one-man corporation 
and the sole proprietorship), the 
absence of either of these essen- 
tial characteristics will negate the 
arrangement between the co- 
owners from being classified as a 
partnership or an association.!2 A 
land trust with only one bene- 
ficiary should not be classified as 
an association."* The existence of 
associates is not present.’* The 
beneficiary could be a sole pro- 
prietorship, partnership, or corpo- 
ration. It is important to note at 
this point that a great difference 
exists between a partnership 
which holds 100% of the bene- 
ficial interests in a land trust and a 
land trust in which the partners 
own the beneficial interests indi- 
vidually. This point will be dis- 
cussed later on in this article. 

The resulting tax consequences 
are simple if all the beneficial in- 
terests in the land trust are held by 
one individual or entity, of if the 
beneficiaries do not have an ob- 


jective or carry on a real property 
trade or business. The tax implica- 
tions become more complicated 
when title to the beneficial in- 
terests is held by two or more 
beneficiaries who have an objec- 
tive to carry on a business. In such 
case, a serious problem might 
arise if the Internal Revenue 
Service deems that the relation- 
ship between the beneficiaries 
more closely resembles an “as- 
sociation” than a partnership for 
federal income tax purposes, and 
as such is taxable as a corporation. 
Such characterization by the Serv- 
ice may result in double taxation. 
In 1960, the Treasury adopted the 
so-called ‘‘Kintner’’ Treasury 
Regulations which, while not 
specifically delineating land 
trusts, state the position of the 
Service with respect to charac- 
terization of the land trust for fed- 
eral income tax purposes.” 


These Regulations define trusts 
as arrangements wherein the 
legal title to property is conveyed 
to a trustee to protect and con- 
serve the property for the benefit 
of beneficiaries. Management is 
centralized in the trustee and the 
beneficiaries have limited liabil- 
ity. Arrangements which are 
technically cast in the form of 
conveying title to trustees will not 
change the real character of the 
organization if the organization 
more nearly resembles an associa- 
tion than a trust.* 


A land trust clearly falls outside 
of the category of the Regulations’ 
definition of trusts in that man- 
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agement and control of the prop- 
erty is vested in the beneficiaries 
who are often associated together 
to carry on business and divide 
any gains from the real estate. The 
so-called “trustee” has no interest 
in the property and is not respon- 
sible for the protection and con- 
servation of the property. Accord- 
ingly, a land trust should not be 
classified as a trust for federal in- 
come tax purposes. 

Apparently, some tax prac- 
titioners treat land trusts as gran- 
tor trusts for federal income tax 
purposes. The same rationale 
which precludes treating a land 
trust as a trust for federal income 
tax purposes precludes treating a 
land trust as a grantor trust for 
such purposes. Under the Regula- 
tions, a trust must exist before the 
grantor trust rules become 
applicable.* Although the grantor 
trust rules may provide the correct 
income tax treatment if all the 
beneficial interests in a land trust 
are owned by one beneficiary, 
these rules may produce incorrect 
results if there are two or more 
beneficiaries.” 


The typical land trust agree- 


ment contains a_ provision 
wherein the beneficiaries au- 
thorize the trustee to deal with the 
trust property as directed by cer- 
tain individuals names in the trust 
agreement. The trustee is to fol- 
low the direction of those named 
individuals without being re- 
quired to inquire into the propri- 
ety or authenticity of such direc- 
tion. Generally, the power to di- 
rect will take one of the following 
forms: (1) the power to direct is 
terminable by any beneficiary at 
any time; or (2) the trustee will act 
pursuant to the power to direct, 
unless otherwise directed in writ- 
ing by all the beneficiaries. The 
first provision would probably not 
result in centralized management 
in that each beneficiary retains a 
string on direction. Notice to the 
trustee at any time revokes the 
power vested in the designated 
beneficiaries. The Commissioner 
may take the position that the del- 
egation of the power to directina 
torm similar to (2) above gives rise 
to centralized management which 
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would cause the land trust to be 
classified as an association. 

Centralized management may 
arise in a number of other ways 
even when the land trust agree- 
ment reserves the right for each 
beneficiary to revoke the power of 
direction delegated to one or 
more of the other beneficiaries or 
some third party. In many in- 
stances, the land trust bene- 
ficiaries have been brought to- 
gether by a promoter, or one inthe 
real estate management business, 
and all the beneficiaries have 
executed a power of attorney au- 
thorizing one or two individuals to 
manage, control, mortgage, sell or 
otherwise deal with the real estate. 
The Commissioner may very 
likely assert the existence of cen- 
tralized management in this 
situation and treat the land trust as 
an association taxable as a corpo- 
ration. 

Quite frequently, foreign inves- 
tors purchasing real estate in 
Florida use the land trust as a 
means of protecting their identity 
from disclosure their 
governments.'® Unfortunately, 
these investors often receive little 
or no legal counseling, and the 
manner in which they make use of 
the land trust may lead to unfavor- 
able United States tax consequ- 
ences. A number of these inves- 
tors will invest their funds to- 
gether with a power of attorney, 
an instrument more frequently 
used in civil law countries, to one 
individual who will purchase 
income-producing real estate 
through a land trust. While each of 
the investors will be a beneficiary 
of the trust, all management deci- 
sions will remain in the hands of 
the individual granted the power. 
This common arrangement may 
very likely be treated by the 
Commissioner as creating cen- 
tralized management causing 
the organization to be taxed as an 
association. 


The Regulations specifically 
state that if the relationship 
created by the parties is a general 
partnership subject to a statute 
corresponding to the Uniform 
Partnership Act, then such gen- 
eral partnership cannot achieve 
effective concentration of man- 
agement powers and the conse- 
quent centralized manage- 
ment.?? Following this 
rationale, one might assert against 
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the Commissioner’s challenge the 
defense that the relationship be- 
tween the beneficiaries of a land 
trust is a partnership under state 
law and subject to the Florida Un- 
iform Partnership Act (FUPA).?% 
Accordingly, under the rationale 
set forth in the Regulations, cen- 
tralized management cannot 
exist. Consequently, the land 
trust cannot be classified as an as- 
sociation since it does not resem- 
ble a corporation under the 
Commissioner’s own guidelines. 
Although this argument appears 
plausible, its acceptance by the 
Commissioner is uncertain. 

The application of FUPA to the 
relationship between the bene- 
ficiaries of a land trust conceptu- 
ally appears workable at the out- 
set, but careful analysis reveals 
otherwise. The difficulty arises 
from the principle of partnership 
law that a partner can dissolve a 
partnership at any time.24 The 
beneficiary of a land trust, how- 
ever, cannot dissolve the trust. 
Moreover, a land beneficiary does 
not even have the right of 
partition.25 

When the beneficial interests in 
a land trust are held by numerous 
persons in their individual 
capacities, the rights of the bene- 
ficiaries in the property are not as 
copartners, but are rights in the 
property as individuals.?® In the 
operation of the trust property, 
however, the rights of the bene- 
ficiaries are as copartners. How- 
ever, because the trust property is 
not a partnership asset, none of 
the individuals can ask for disso- 
lution and distribution of the trust 
property under FUPA even 
though the right to dissolution 
and an accounting is obtainable 


under FUPA.27 However, since 
no beneficiary is to partition the 
trust property, the beneficiaries 
are forced to continue the partner- 
ship with the continuity of the en- 
terprise remaining uninterrupted. 
In summary, it appears that all the 
provisions of FUPA are not ap- 
plicable to the relationship be- 
tween the beneficiaries of a land 
trust since the enterprise cannot 
be dissolved. Whether this 
anomalous result dictated by the 
inter-relationship of land trust 
and partnership laws means that 
the beneficiaries of a land trust are 
not subject to FUPA is a question 
for the courts to decide. 


Avoiding Association Problems 


In order to avoid the possibility 
of being taxed as a corporation, 
the parties to a land trust should 
discuss and negotiate the relative 
rights of the beneficiaries prior to 
conveying the property to the 
trustee. The agreement between 
the beneficiaries can then be de- 
lineated in writing, and owner- 
ship of the beneficial interests can 
be structured. The importance of 
the beneficiary’s agreement can- 
not be overstressed. It should be 
noted that the beneficiaries’ a- 
greement is separate and distinct 
from the land trust instrument. 

Ordinarily, the agreement be- 
tween the beneficiaries is similar 
to a partnership agreement. Some 
important points which should be 
covered in the agreement are: (1) 
resolution of disputes with re- 
spect to management of the prop- 
erty, time of sale, and sales price; 
(2) default by beneficiaries; and 
(3) disbursement of receipts from 
operations. 
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Most importantly, the agree- 
ment should be drafted in a man- 
ner so as to preclude characteriza- 
tion of the organizaiion as an as- 
sociation. Caution should be ex- 
ercised to ensure that under no 
circumstances can the arrange- 
ment between the beneficiaries 
more closely resemble a corpora- 
tion than some other form of or- 
ganization for federal income tax 
purposes. 


The safest way to preclude 
characterization as an association 
is to hold title to the beneficial 
interest of a land trust in the name 
of a partnership. Arranging own- 
ership of the beneficial interests 
in this manner vitiates the corpo- 
rate characteristics of free trans- 
ferability of interests and con- 
tinuity of life. Free transferability 
is lacking because under FUPA 
the transfer of a partnership in- 
terest does not afford the trans- 
feree with the same rights of the 
transferor. The transferee, unless 
the partners agree to the contrary, 
only has a right to share in the 
profits and has no right of man- 
agement. The Regulations state 
that free transferability does not 
exist unless members who own 
substantially all the interests can, 
without the consent of other 
members, transfer all their mem- 
bership rights, including the 
power to manage, to nonmembers 
without effecting a dissolution 
under local law.2* There is no con- 
tinuity of life under FUPA since it 
provides that the partnership is 
dissolved upon the death, bank- 
ruptcy, or withdrawal of any 
member. In the event of dissolu- 
tion, the partnership’s affairs are 
wound up, and the trust property 
is sold by assigning beneficial 
ownership therein. 


If after negotiating their rights, 
the parties decide that ownership 
of the beneficial interests should 
be in their individual names, it is 
important to make sure that cen- 
tralized management does not 
exist. The parties should enter 
into a written agreement specify- 
ing that management policies and 
decisions are to be determined by 
a majority vote of all the bene- 


ficiaries. This should be reflected 
in a written agreement. Powers of 
attorney should not be given to 
any one beneficiary, nor should 
the beneficiary enter into man- 
agement contracts delegating 
broad management powers. 
Land trusts serve a useful pur- 
pose and can be a helpful tool in 
solving many troublesome legal 
problems. However, like other 
legal concepts, the land trust has 
its limitations. When used impro- 
perly, the land trust can create 
legal nightmares and unforseen 
financial difficulties. One of the 
unexpected financial conse- 
quences which may arise concerns 
the tax ramifications of doing bus- 
iness in the form of a land trust. 
Some tax planning at the outset 
would eliminate unexpected 
hazards which may otherwise 
arise. 0 


FOOTNOTES 


1 This article is limited in scope to the 
land trust as defined in the laws of Florida. 
F.S. §689.071 (1973). This does not in- 
clude arrangements wherein a party takes 
title to real estate “‘as trustee.” See F.S. 
§689.07 (1973). The latter arrangement 
does not result in a land trust. 

2 Treas. Reg. §301.7701. 

3 Treas. Reg. §301.7701-4(a). 

4 Treas. Reg. §301.7701-4(b). 

5 This does not hold true in instances 
when individuals, desirous of creating a 
statutory land trust, unknowingly deviate 
from its pure form. For example, a syn- 
dicator may name himself trustee in the 
standard land trust agreement and may 
modify the language in the form to include, 
in addition to the purely ministerial duties, 
the power to manage, control, sell, mort- 
gage, or otherwise deal with the property. 
Since management is centralized in the 
trustee, unlike the true statutory land trust, 
the entity resembles a trust for tax pur- 
poses. However, the Regulations may 
nevertheless classify such arrangement as 
an association and not a trust. Treas. Reg. 
§301.7701-4. 

6 Outlaw v. United States, 494 F. 2d 1376 
(Ct. Cl. 1974). 

7 The partnership tax rules of Subchap- 
ter K, §§707-761 of the Internal Revenue 
Code of 1954, as amended, would under 
certain circumstances produce results in- 
consistent with the grantor trust rules. 

Reg. §301.7701-(1)(c). 


10 Treas. Reg. §301.7701-(2)(a)(1). 

11 Treas. Reg. §301.7701-(2)(a)(1)-(3). 

12 Treas. Reg. §301.7701-2(a)(2). But see 
Lombard Trustees, Ltd. v. Comm’r., 136 F. 
2d 22 (9th Cir. 1943), wherein the court 
held that a business trust with one bene- 


ficiary is taxable as an association. 

134. A. Lewis & Co. v. Comm’r., 301 
U.S. 385 (1937). 

14 See note 12 supra. 

15 Treas. Reg. §301.7701-(2)(a)(2). 

16 This is in contrast to certain invest- 
ment trusts in which a mere power to vary 
investments under the trust agreement is 
determininative of a business purpose. 
Treas. Reg. §301.7701-4(c). 

17 See Treas. Reg. §1.761-2 for exclusion 
of certain unincorporated organizations 
from the application of all or part of Sub- 
chapter K (partnership provisions) of 
Chapter 1 of the Internal Revenue Code of 
1954, as amended. 

18 Brazowski v. Chicago Title & Trust 
Co., 280 Ill. App. 293 (1st Dist. 1935). 

19 Currency restrictions and related laws 
of many countries prohibit their citizens 
from investing in other countries. 

20 1964-2 C.B. 335. 

21 Treas. Reg. §§301.7701-(2)(c)(1), (4). 

22 Treas. Reg. §301.7701-(2)(c)(4). 

23 F.S. Ch. 620, Part III. 

24 F.S. §620.71(2). 

25 Aronson v. Olsen, 348 II]. 26, 180 N.E. 
565 (1932). 

26 Jd. But see Price v. Hicks, 14 Fla. 565 
(1874). See also Hatch v. Trabue, 99 Fla. 
1169, 128 So. 429 (1930). 
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28 Treas. Reg. §301.7701-2(e)(1). 
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LABOR LAW 


Alternative Remedies for 
Race Discrimination in Federal Government 


JACKSON 


The federal bureaucracy is en- 
gaged in a seemingly endless pro- 
cess of self-proliferation, with at- 
tendant geometric increases in 
departmental and agency staffing 
levels. It would seem appro- 
priate, therefore, to consider at 
this time that body of law dedi- 
cated to the vindication of the 
rights of those asserting that their 
federal employers have discrimi- 
nated against them in em- 
ployment on the basis of race.* 

The 1972 Amendments to Title 
VII of the Civil Rights Act of 1964 
extended its prohibitions to “all 
personnel actions affecting 
employees. ..in executive agen- 
cies” of the United States. They 
also provided for administrative 
enforcement by the federal agen- 
cies and the Civil Service 
Commission.? In addition to these 
agency enforcement procedures, 
Congress further provided for ju- 
dicial enforcement of the amend- 
ments by private individuals, es- 
tablishing in §717(c), that such a 
person “...if aggrieved by the 
final administrative disposition of 
his complaint, or by the failure to 
take final action on his complaint, 
may file a civil action, as provided 
in §706.” Ina further reference to 
litigation brought by private per- 
sons, the 1972 Amendments 
provide in §717(d), that, “the 
provisions of §706(f) through (k), 
as applicable, shall govern civil 
actions brought hereunder.” In 
short, the suggested congres- 
sional intent appears to have been 
that private persons suing federal 
agencies would have the same 
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rights as private employees suing 
private employers. 

This congressional expansion 
through the 1972 Amendments to 
the 1964 Civil Rights Act extend- 
ing prohibitions against em- 
ployment discrimination to fed- 
eral employees has focused a 
great deal of attention upon this 
particular avenue of relief, 
perhaps implying at first blush 
that remedies for such discrimina- 
tion formerly available had been 
supplanted, or even that no com- 
parable remedies had heretofore 
existed. 

The complexities involved in 
pursuing Section 717 remedies 
have, however, caused those 
seeking to vindicate their claims 
of race discrimination in federal 
employment to return to the use of 
more well-established alternative 
avenues of relief. 

Private persons pursuing 
claims of racial discrimination in 
employment have used primarily 
the following jurisdictional 
bases: 28 U.S.C. §1343(4), 42 
U.S.C. §2000e-5(f), 28 U.S.C.§2201 
and §2202 and 42 U.S.C. 
§1981. Section 1343(4) of 28 
U.S.C. grants the district courts 
jurisdiction “‘of any civil action 
authorized by law” to recover 
damages or to secure equitable re- 
lief under any act of Congress for 
the protection of civil rights. Pass- 
ed as a technical amendment in 
1957, the statute gives a federal 
court jurisdiction over claims 
based on civil rights statutes. 28 
U.S.C.§2201 and §2202 are in- 
voked to obtain a declaratory 
judgment as to the rights estab- 
lished under 42 U.S.C. 2000(e) et. 
seq. and 42 U.S.C. §1981. Finally, 
the latter are invoked to secure 
and seek redress for some alleged 
deprivations of civil rights. 


Litigants under the above cited 


jurisdictional bases are rarely 
troubled by such issues as 
sovereign immunity or the elabo- 
rate exhaustion of remedies 
labyrinth that may confront a fed- 
eral employee. Once these pri- 
vate litigants have filed their 
charges with the EEOC within 
the required 180 days after the 
most recent act of discrimination, 
they may simply wait another 180 
days to request their right-to-sue 
letters from that agency, and often 
under the theory of continuing 
discrimination they may effec- 
tively circumvent the 180-day re- 
quirement for initially filing the 
charge. 

Litigating discrimination 
claims against federal agencies 
involves a wider and more com- 
plex set of jurisdictional pos- 
sibilities, all of which must be 
carefully negotiated around the 
pitfalls of sovereign immunity. An 
aggrieved federal employee may 
pursue any or all of several poten- 
tial jurisdictional bases. 

Clearly, Title VII of the Civil 
Rights Act of 1964, as amended, 
affords obvious avenues of relief 
for discrimination in federal em- 
ployment, with its attendant pro- 
cedural complexities. 

Second, the Mandamus Act, 28 
U.S.C.§1361, provides a basis of 
jurisdiction in cases of racial dis- 
crimination. This Act provides: 
The district courts shall have original 
jurisdiction of any action in the nature of 
mandamus to compel an officer or em- 
ployee of the United States or any agency 


thereof to perform a duty owed to the 
plaintiff. 


A writ of mandamus has long been 
available to compel a federal of- 
ficer to perform a ministerial 
act.Marbury v. Madison,5 U.S. (1 
Cranch) 137 (1803). An act is 
ministerial when the official is 
under an absolute obligation to 
perform it, and is afforded no dis- 
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cretion as to whether to take the 
action commanded. Leonhard v. 
Mitchell, 473 F. 2d 709, 712-713 
(2nd Cir. 1973). Mandamus is au- 
thorized to compel compliance 
with the commands of the Federal 
Constitution, statutes, or regula- 
tions. Id. at 713. The Fifth Circuit 
has recently indicated that man- 

amus is an available remedy in 
federal employment discrimi- 
nation cases. See, Petterway 
v. Veterans Administration 
Hospital,495 F. 2d 1223 (5th Cir. 
1974). No officer of the Federal 
Government has the discretion to 
discriminate by race. This unde- 
niably ministerial duty not to dis- 
criminate is imposed by several 
clear authorities: 

1. The due process of law 
guarantee of the fifth amendment 
absolutely prohibits the Federal 
Government from discriminating 
against blacks in employment, 
education, or in any other manner. 
Bolling v. Sharpe, 347 U.S. 497 
(1954).* “(T)he Constitution of 
the United States, in its present 
form, forbids, so far as civil and 
political rights are concerned, 
discrimination by the General 
Government, or by the States, 
against any citizen because of his 
race.” 347 U.S., at 499, quoting 
Gibson v. Mississippi,162 U.S. 
595, 591 (1896).4 The fifth 
amendment has been expressly 
held to bar federal discrimination 
in employment, Davis 
Washington, 4 EPD {7926 
(D.D.C. 1972); Faruk v. Rogers, 
5 EPD 98015 (D.D.C. 1972). 

2. Section 7151 of Title 5 of the 
United States Code strictly cir- 
cumscribes the authority of fed- 
eral officers in personnel matters, 
when it declares it to be the offi- 
cial policy of the United States “to 
insure equal employment oppor- 
tunities without discrimination 
because of race, color, religion, 
sex, or national origin,” and di- 
rects that the President “shall” 
carry out this policy.5 

3. Discrimination is also barred 
by executive orders and federal 
regulations. Executive Order No. 
11478 as amended by Executive 
Order No. 11590 commands ex- 
ecutive departments and agencies 


not to discriminate. Federal regu- 
lations prescribe detailed pro- 
cedures for review of complaints 
of racial discrimination by an ex- 
ecutive agency and the Civil Ser- 
vice Commission.® 

The three bases cited above im- 
pose a ministerial duty and an ob- 
ligation, seemingly absolute, on 
federal officers not to allow dis- 
crimination in employment. The 
Fifth Circuit Court of Appeals has 
held that mandamus is available 
to compel federal defendants to 
hire and promote without regard 
to race. Beale v. Blount, 461 F. 2d 
1133 (5th Cir. 1972);7 Penn v. 
Schlesinger, 490 F. 2d 700 (5th 
Cir. 1973), rev’d on reh’g sub. 
nom. Penn v. Laird, 497 F. 2d 970 
(5th Cir. 1974) (Reversal limited 
to the issue of exhaustion of 
administrative remedies); Petter- 
way v. Veterans Administration 
Hospital, supra. 

Sovereign immunity imposes 
no obstacle to the award of relief 
by writ of mandamus. Mandamus 
generally is available only when 
the defendants are acting in clear 
violation of federal laws; in such 
a case, however, the unlaw- 
ful acts are no longer those of the 
sovereign, and may be corrected 
by the courts. The defense of 
sovereign immunity in a man- 
damus action was raised and re- 
jected long ago in Marbury v. 
Madison, supra. Any action in 
which a federal official has re- 
fused to perform a ministerial act 
is, by definition, one in which the 
official has lost the mantle of the 
sovereign and is a mere private 
wrongdoer. 

The third jurisdictional basis 
for pursuing employment dis- 
crimination remedies against the 
Federal Government is 42 U.S.C. 
§1981 which provides a cause of 
action for all discrimination based 
on race. The statute provides in 
part that “all persons within the 
jurisdiction of the United States 
shall have the same right in every 
state and territory to make and en- 
force contracts . . .as is enjoyed by 
white citizens.” Section 1981 has 
been uniformly held to bar dis- 
crimination in employment by 
state § and local® governments, as 


well as by private employers,'° 
and by labor unions"! The Fifth 
Circuit has applied a similar bar to 
discrimination in federal em- 
ployment. Penn v. Schlesinger, 
supra; Petterway v. Veterans 
Administration Hospital, 
supra. 

Fourth, 28 U.S.C. §1346(a)(2) 
grants the district court original 
jurisdiction concurrent with the 
Court of Claims, of: 

(2) Any other civil action or claim against 
the United States, not exceeding $10,000 
in amount, founded either upon the Con- 
stitution or any act of Congress, or any regu- 
lation of an executive department, or upon 
any express or implied contract with the 
United States, or for liquidated or unli- 
quidated damages in cases not sounding in 
tort. 

This statute, known as the Tucker 
Act, is understood to be an express 
waiver of sovereign immunity as 
to claims falling within its 
scope.!? Thus, an aggrieved plain- 
tiff may under Section 1346 se- 
cure jurisdiction for a district court 
to award backpay and damages up 
to $10,000 upon a showing of dis- 
crimination based on race.!* Dis- 
trict Court Jurisdiction under the 
Tucker Act to award backpay for 
discrimination in employment 
was expressly upheld in Palmer v. 
Rogers, 5EPD 48822, p. 5493 N. 1 
(D.D.C. 1973).Injunctive relief is 
not available under the Tucker 
Act, however." 

Fifth, racial discrimination in 
federal employment is prohibited 
by the fifth amendment to the 
Constitution. See Bolling v. 
Sharpe, supra. Although the fifth 
amendment does not contain any 
authorization of a civil action, the 
Supreme Court has upheld a suit 
against federal employees arising 
out of a violation of the fourth 
amendment, which is similarly 
without express authorization of a 
civil suit, as an action “which 
arises under the Constitution.” 
Bivens v. Six Unknown Federal 
Narcotics Agents, 403 U.S. 388 
(1971). 

Finally, jurisdiction may be 
conferred by the Administrative 
Procedure Act. Section 10 (a) of 
the Act, 5 U.S.C. §702, provides in 
broad language that “‘(A) person 
suffering legal wrong because of 
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agency action, or adversely af- 
fected or aggrieved by agency ac- 
tion within the meaning of a rel- 
evant statute, is entitled to judi- 
cial review thereof.” The remedy 
which a reviewing court can grant 
is broadly cast: the aggrieved 
plaintiff may maintain “any ap- 
plicable form of legal action, in- 
cluding actions for declaratory 
judgments or writs of prohibitory 
or mandatory injunctions...” 5 
U.S.C. $703.15 


The coverage of the Adminis- 
trative Procedure Act is generally 
liberally interpreted.!® Further, it 
is well established that the Ad- 
ministrative Procedure Act con- 
fers jurisdiction on the district 
courts to review certain agency 
action. The question was resolved 
by the Supreme Court in Rusk v. 
Cort, 396 U.S. 367 (1962), where 
the plaintiff sued under the Ad- 
ministrative Procedure Act and 
the Declaratory Judgment Act to 
overturn a decision of the Secre- 
tary of State. The Court, observing 
that “on their face the provisions 
of these statutes appear clearly to 
permit an action such as was 
brought here to review the final 
administrative determination of 
the Secretary of State,” concluded 
that “the District Court was cor- 
rect in holding that it had jurisdic- 
tion to entertain the action for de- 
claratory and injunctive relief.” 
369 U.S. at 370, 372. Indeed, 
the Administrative Procedure 
Act authorizes review of 
agency records in federal em- 
ployment discrimination cases. 
See, Brooks v. United States,7 
EPD 499181 at p. 6935, n. 1 (W.D. 
Okla. 1974); Harris v. Nixon, 325 
F. Supp. 28 (D. Colo. 1971). 

The Administrative Procedure 
Act, by virtue of conferring juris- 
diction to review the actions of 
federal agencies, ipso facto 
removes any immunity those 
agencies might have possessed 
from suit. Several circuits, includ- 
ing the Fifth, have expressly held 
that the Act constitutes a waiver of 
sovereign immunity.!? 

Further, this is not like an ordi- 
nary federal personnel matter in 
which the government agency 
has broad discretion. Com- 
pare Chiriaco wv. United 
States, 339 F. 2d 588 (5th Cir. 
1964). The Constitution, Acts of 
Congress, Executive Orders and 
Federal Regulations all strip fed- 
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eral defendants of any discretion 
to discriminate. Allegations of 
discrimination question the mo- 
tives of federal officers; in such 
instances the substantiality of the 
evidence supporting a denial is 
inconclusive, since the fairness of 
those who passed on the evidence 
is in doubt. In Guilday v. United 
States Department of Justice, 8 
FEP cases 1015 (D. Del. 1974), a 
federal district court held that it 
would apply a “preponderance of 
the evidence” standard of review 
in a Title VII action seeking re- 
view of a government agency or 
Civil Service Commission deci- 
sion, although the standard ordi- 
narily applied to government 
agency decisions was the “sub- 
stantial evidence”’ standard. 

Although a federal employee 
has several possible jurisdictional 
bases, most place heavier pro- 
cedural burdens upon him than 
his nonfederal counterpart. 
Among these are the federal 
employee’s ever-present need to 
circumvent the doctrine of 
sovereign immunity, and the 
more stringent administrative sys- 
tem within which he may become 
ensnared. In summary through 
some combination of the above- 
cited jurisdictional bases, how- 
ever, aggrieved federal em- 
ployees have the opportunity to 
be successful in obtaining juris- 
diction to seek the following: (1) 
declaratory and injunctive relief, 
including backpay under Title 
VII, as amended; (2) a writ of 
mandamus under 28 U.S.C. 
$1361; (3) to compel promotion 
and awards of backpay under the 
Administrative Procedure Act; (4) 
backpay and damages under the 
Tucker Act, 28 U.S.C. 1346; (5) 
any appropriate relief for viola- 
tion of the 1866 Civil Rights Act, 
42 U.S.C. §1981, and (6) relief 
against individual federal defen- 
dants where they acted without 
lawful authority. 

This result,. multiple jurisdic- 
tional access to the federal court 
system for aggrieved federal em- 
ployees, is in accord with the ex- 
press intent of the congressional 
framers of Section 717 of Title 
VI. 


Congress did not intend Sec- 
tion 717 to be the exclusive judi- 
cial remedy available to federal 
employees. Congress was con- 
cerned, rather, to supplement 


such causes of action as already 
existed because of its fears that 
those causes might well be 
inadequate.’® Section 717(e) ex- 
pressly provided that the new 
provision did not reduce the pre- 
existing responsibility of federal 
officials and agencies.!® The Sen- 
ate expressly rejected a pro- 
posed amendment that would have 
made Title VII the exclusive re- 
medy against private 
discrimination,2° and the House 
Report, which recommended ex- 
tending Title VII to cover state 
and local governments, expressly 
stated that such a remedy would 
not be exclusive.?! 


FOOTNOTES 


*The author wishes to acknowledge re- 
liance upon the Employment Discrimina- 
tion Manual and Kit of the NAACP Legal 
Defense Fund Staff, New York, New York, 
in preparation of this article. 

4 Section 717 (a), 42 U.S.C. §2000 
e-16(a) reads in part: (a) All personnel 
actions affecting employees or applicants 
for employment (except with regard to 
aliens employed outside the limits of the 
United States) in military departments as 
defined in Section 102 of Title 5, United 
States Code, in executive agencies (other 
than the General Accounting Office) as de- 
fined in Section 105 of Title 5, United 
States Code including employees and ap- 
plicants foremployment who are paid from 
nonappropriated funds, in the United 
States Postal Service and the Postal Rate 
Commission, in those units of the Gov- 
ernment of the District of Columbia hav- 
ing positions in the competitive service, 
and in those units of the legislative and 
judicial branches of the Federal Govern- 
ment having positions in the competitive 
service, and in the Library of Congress 
shall be made free from any discrimination 
based on race, color, religion, sex, or na- 
tional origin. 

2 § 717(b), 42 U.S.C. § 2000-e 16(b). 

3 It should be noted that in certain con- 
texts due process means the same as equal 
protection. In Bolling v. Sharpe, supra, the 
Supreme Court noted: “The fifth 
amendment. . .does not contain an equal 
protection clause as does the 14th amend- 
ment which applies only to the states. But 
the concepts of equal protection and due 
process, both stemming from our Ameri- 
can ideal of fairness, are not mutually ex- 
clusive. The equal protection of the 
laws. . .is a more explicit safeguard of pro- 
hibited unfairness than due process of 
law.” 

4The Senate Report on the 1972 
Amendments to Title WII concluded on 
the basis of Bolling that “‘(T)he prohibition 
against discrimination by the Federal 
Government, based upon the due process 
clause of the fifth amendment, was judi- 
cially recognized long before the enact- 
ment of the Civil Rights Act of 1964.” S. 
Rep. No. 92-415, 92nd Cong., Ist Sess. 
(1971), reprinted in Legislative History of 
the Equal Opportunity Act of 1972, 
(hereinafter Legislative History), pp. 
42-422. 
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5 Section 7151 is no mere assertion of 
social goals. It is a direct and unequivocal 
command to the executive branch not to 
discriminate on account of race. See Hen- 
derson v. Defense Contract Administra- 
tion, 7 EPD 99058 (S.D.N.Y. 1974). 


65 C.F.R. §713 codified a series of ex- 
ecutive orders dating back to 1948. To- 
gether with Executive Order 11478, they 
both establish that it is the policy of the 
government of the United States “‘to pro- 
vide equal opportunity in federal em- 
ployment for all persons, to prohibit dis- 
crimination in employment because of 
race,” [E.O. 11478, §1; 5 C.F.R. § 713.202] 
and to require that each executive depart- 
ment and agency shall establish a program 
to assure “equal opportunity in em- 
ployment and personnel operation with- 
out regard to race.” [E.O. 11478, § 2; 5 
C.F.R. § 713.201 (a).]. 

7™Mandamus was denied in Beal 
because the plaintiff had failed to exhaust 
his administrative remedies. 461 F. 2d at 
1138-1141. 

8 See, e.g., Johnson v. Vain, 5 EPD 98509 
(D. Del. 1973); Suel v. Addington, 5 EPD4 
8042 (D. Alaska 1972); Strain v. Philpott, 4 
EPD 97885, (7562, 7521] (M.D. Ala. 1971); 
Morrow v. Crisler, 3 EPD 98119 (S.D. 
Miss. 1971); London v. Florida Depart- 
ment of Health, 3 EPD 98081 (N.D. Fla. 
1970). 

® Carter v. Gallagher, 452 F. 2d 315 (8th 
Cir. 1971); Arrington v. Massachusetts Bay 
Transportation Authority, 306 F. Supp. 
1355 (D. Mass. 1969); Glover v. Daniel, 
434 F. 2d 617 (5th Cir. 1970); Smiley v. 
City of Montgomery, 350 F. Supp. 451 
(M.D. Ala. 1972) West v. Board of Educa- 
tion of Prince George’s County, 165 F. 
Supp. 382 (D. Md. 1958). 

10 Sanders v. Dobbs House, Inc., 431 F. 
2d 1097 (5th Cir. 1970), cert. denied 401 
U.S. 948 (1971); Hackett v. McGuire 
Brothers, Inc., 445 F. 2d 442 (3rd Cir. 
1971); Young v. International Tel & Tel. 
Co., 438 F. 2d 737 (3rd Cir. 1971); Brownv. 
Gaston County Dyeing Machine Co., 457 
F. 2d 1377 (4th Cir. 1972), cert. denied, 93 
S.Ct. 319(1972); Boudreau v. Baton Rouge 
Marine Contracting, 437 F. 2d 1011 (5th 
Cir. 1971); Caldweli v. National Brewing 
Co., 443 F. 2d 1044 (5th Cir. 1971), cert. 
denied 404 U.S. 998 (1970); Jenkins v. 
General Motors Corp., 475 F. 2d 764 (5th 
Cir. 1973); Lazard v. Boeing Co., 322 F. 
Supp. 343 (D. La. 1971). 

11 Waters v. Wisconsin Steel Works, 427 
F. 2d 476 (7th Cir. 1970), cert. denied 400 
U.S. 911 (1970); James v. Ogilvie, 310 F. 
Supp. 661 (N.D. Ill. 1970); Guerra v. Man- 
chester Terminal Corp., 350 F. Supp. 529 
(S.D. Tex. 1972); Johnson v. Goodyear 
Tire & Rubber Co., 349 F. Supp. 3 (S.D. 
Tex. 1972); Jenkins v. General Motors 
Corp., 475 F. 2d 764 (5th Cir. 1973). 


12 United States v. Yellow Cab Co., 340 
U.S. 543 (1951); Spillway Marina, Inc., v. 
U.S., 445 F. 2d 876 (10th Cir. 1971); 
Lloyds’ London v. Blair, 262 F. 2d 211 
(10th Cir. 1958); Union Trust Company v. 
United States, 113 F. Supp. 80 (D.D.C. 
1953), affd in part 221 F. 2d 62, cert. de- 
nied 350 U.S. 911. 


13 Palmer v. Rodgers, 5 EPD 98822 
(D.D.C. 1973), at p. 5493, n. 1. 

14 Clay v. United States, 210 F. 2d 686 
(D.C. Cir. 1954); Rambo v. United States, 
145 F. 2d 670 (5th Cir. 1944), cert. denied 
324 U.S.848; Blancv. United States, 244 F. 
2d 708 (2nd Cir. 1957). 

15 The scope of court review of agency 
action is set forth in Section 706 of the 
Administrative Procedure Act, as follows: 

To the extent necessary to decision and 
when presented, the reviewing court shall 
decide all relevant questions of law, inter- 
pret constitutional and statutory pro- 
visions, and determine the meaning or ap- 
plicability of the terms of an agency action. 
The reviewing court shall— 

(1) compel agency action unlawfully 
withheld or unreasonably delayed; and 

(2) hold unlawful and set aside agency 
action, findings, and conclusions found to 


(A) arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance 
with law; 

(B) contrary to constitutional right, 
power, privilege, or immunity; 

(C) in excess of statutory jurisdiction, 
authority, or limitations, or short of stat- 
utory right; 

(D) without observance of procedure 
required by law; 

(E) unsupported by substantial evi- 
dence in a case subject to sections 556 and 
557 of this title or otherwise reviewed on 
the record of an agency hearing provided 
by statute; or 

(F) unwarranted by the facts to the ex- 
tent that the facts are subject to trial de 
novo by the reviewing court. 

In making the foregoing determinations, 
the court shall review the whole record or 
those parts of it cited by a party, and due 
account shall be taken of the rule of preju- 
dicial error. Pub. L. 89-554, Sept. 1966, 
80 Stat. 393. 


16 Abbott Laboratories v. Gardner, 387 
U.S. 136 (1967); Chicago v. United States, 
396 U.S. 162, 165 (1969); Norwalk Core v. 
Norwalk Redevelopment Agency, 395 F. 
2d 920 (2nd Cir. 1968). 

17 Kletschka v. Driver, 411 F. 2d 436, 445 
(2nd Cir. 1969); Scanwell Laboratories, 
Inc. v. Shaffer, 424 F. 2d 859, 873-874 
(D.C. Cir. 1970); Estrada v. Ahiens, 296 F. 
2d 690, 698 (5th Cir. 1961); Adams v. 
Witner 271 F. 2d 29, 34 (9th Cir. 1959). See 
also National Helium Corporation v. Mor- 
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ton, 455 F. 2d 650, 654-655 (10th Cir. 
1971). 

18 The Senate Committee on Labor and 
Public Welfare concluded that under exist- 
ing law, “[iJn many cases, the employee 
must overcome a U.S. Government de- 
fense of sovereign immunity or failure to 
exhaust administrative remedies with no 
certainty as to the steps required to exhaust 
such remedies. Moreover, the remedial 
authority of the Commission and the courts 
has also been in doubt.” S. Rep. No. 
92-415, 92nd Cong. Ist. Sess., reprinted in 
the Legislative History, p. 425. Senator 
Williams, chairman of the committee, ex- 
plained during the Senate debates that 
“{p]reviously, there have been unrealisti- 
cally high barriers which prevented or dis- 
couraged a federal employee from taking a 
case to court. This will no longer be the 
case.” Id. at 1727. 

19 “Nothing contained in this Act shall 
relieve any government agency or official 
of its or his primary responsibility to as- 
sume nondiscrimination inemployment as 
required by the Constitution and statutes 
or of its or his responsibilities under Ex- 
ecutive Order 11478 relating to equal em- 
ployment opportunity in the Federal Gov- 
ernment.” 

The Senate Report stated “The commit- 
tee would also note that neither the above 
provisions regarding the individual’s right 
to sue under Title VII, nor any of the other 
provisions of this bill, are meant to affect 
existing rights granted under other laws” 
Legislative History, p. 433. 

20 Legislative History, pp. 1378-1407. 
Opposition to the amendment was led by 
Senators Javits and Williams, both of 
whom quoted the testimony of Assistant 
Attorney General David Norman: “Jn the 
field of civil rights, the Congress has regu- 
larly insured that there would be a variety 
of enforcement devices to insure that all 
available resources are brought to bear on 
problems of discrimination. . .At this junc- 
ture, when we are all agreed that some 
improvement in the enforcement of Title 
VII is needed, it would be, in our judg- 
ment, unwise to diminish in any way the 
variety of enforcement means available to 
deal with the problem of discrimination. 
The problem is widespread and we sug- 
gest that all available resources should be 
used in the effort to correct it.” Id. at 
1399-1400, 1404. (emphasis supplied) 
Senator Williams noted in particular that 
one of the rights which would be cut off by 
the proposed amendment was 42 U.S.C. § 
1981, which created “the right of individu- 
als to bring suits in federal courts to redress 
individual acts of discrimination, includ- 
ing employment discrimination.” 

21“In establishing the applicability of 
Title VII to state and local employees, the 
committee wishes to emphasize that the 
individual’s right to file a civil action in his 
own behalf, pursuant to the Civil Rights 
Act of 1870 and 1871, 42 U.S.C. § 1981, and 
1983, is in no way affected. . [T]he rem- 
edies available to the individual under 
Title VII are co-extensive with the 
individual’s right to sue under the pro- 
visions of the Civil Rights Act of 1866, 42 
U.S.C. § 1981...” Legislative History, pp. 
1378-1407. 
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Case Notes 


1. The Supreme Court of 
Florida in Scholastic Systems, 
Inc. v. LeLoup, 307 So. 2d 166 
(Fla. 1974), rehearing denied 
1975, declared that for the satis- 
faction of all “due process” re- 
quirements, the Florida Indus- 
trial Relations Commission must 
be and shall henceforth be consid- 
ered a court. The Supreme Court 
declared the commission to be a 
judicial tribunal, rather than an 
administrative one, and consis- 
tent with its earlier opinions clas- 
sified the workmen’s compensa- 
tion adjudicatory system as a judi- 
cial enterprise. See, FLORIDA 
WORKMEN'S COMPENSATION 
PRACTICE (2nd Edition), pages 2 
and 3. 

On March 12, 1975, in the cause 
styled Colvin v. State of Florida 
Department of Transportation, 
the court demonstrated, in at least 
one respect, the meaning of the 
standard which the court had pro- 
nounced in the LeLoup case, 
supra. The court had declared 
that it would henceforth measure 
the orders of the commission, and 
any petitions for writ of certiorari 
filed in respect thereof, against 
the standard of “departure from 
the essential requirements of 
law.” InColvin the court held that 
where the commission affirms an 
order of the judge which is itself 
without competent and substan- 
tial evidence according with logic 
and reason, or where the commis- 
sion reverses the order of the 
judge founded by competent and 
substantial evidence according 
with logic and reason, the com- 


Stephen Marc Slepin writes this column 
on behalf of the Workmen’s Compensation 
Section, which he serves as chairman. He 
is a partner in Kaplan, Schwartz & Slepin. 
with offices in Miami and Tallahassee. 


VOLUME 49, NUMBER 5 - MAY 1975 


mission order would constitute a 
departure from the essential re- 
quirements of law. 

Accordingly, it would seem that 
the LeLoup decision is of the first 
importance in terms of public law, 
so called, but as a standard for re- 
view of commission orders, it con- 
stitutes the status quo ante. See, 
e.g., Meadows v. Curley’s Trash 
Service, Inc., 244 So. 2d 417 (Fla. 
1971); Painter v. Board of Public 
Instruction of Dade County, 
223 So. 2d 33 (Fla. 1969); 
Ezell-Titterton, Inc. v. A.K. F., 
234 So. 2d 360 (Fla. 1965). 

The Colvin case also reinforces 
the line of decisions, principally 
at the Supreme Court level, enti- 
tling claimants’ counsel to an 
attorney’s fee on all benefits ob- 
tained for claimant, including 
those voluntarily awarded by the 
carrier after an initial controver- 
sion (whether expressed or in 
fact). 

2. On another front, the Su- 
preme Court of Florida has, it 
seems, put its imprimatur upon 
two diametrically opposed, con- 
tradictory principles of law rela- 
tive to the statutes of limitation in 
Chapter 440—§§440.13(3)(d) and 
440.19(1)(a), F.S. 

In Watson v. Delta Airlines, 
Inc., 288 So. 2d 193 (Fla. 1973), 
the judge of industrial claims 
ruled that in respect of an injury of 
February 1, 1968, notwithstand- 
ing the voluntary provision of 
temporary benefits to April 20, 
1970, more than two years had 
elapsed since the date of the acci- 
dent and that the provision of such 
benefits did not operate to reacti- 
vate the statute of limitations. The 
IRC affirmed. The Supreme 
Court, on certiorari review, 
quashed the order of the IRC and 
held that: 


Both statutes [440.13 and 400.19] now pro- 
vide the same express exceptions for re- 


covery more than two years after the injury 
where there has been either compensation 
or remedial treatment “without an award” 
in which case the two-year statute of limi- 
tations runs from the last voluntary com- 
pensation payment or last remedial treat- 
ment so furnished by the employer with- 
out an award. 
* 


Our claimant filed his claim for compensa- 
tion on May 25, 1970, promptly after the 
last payment of compensation to him with- 
out an award which was made on April 20, 
1970, and thus was clearly within the two- 
year statutory exception of Fla. Stat. 
§440.19(1)(a) for his compensation claim. 


The Supreme Court in Watson 
declared this to be the applica- 
tion, pursuant to statute, of an 
“““extended’ two year statute of 
limitation.” 

The commission had followed 
the directive of the Supreme 
Court in its own order, styled 
Frank M. Murphy Corporation v. 
Rogers, IRC Order 2-2404 
(January 30, 1970). 


Yet, in Byrd v. Acousti En- 
gineering of Florida, the IRC de- 
clared that it was receding from its 
decision in Frank M. Murphy 
Corporation wv. Rogers, supra, 
insofar as the case interpreted the 
Supreme Court’s decision in 
Watson v. Delta Airlines, Inc., 
supra. Accordingly, the IRC af- 
firmed the order of the judge of 
industrial claims adjudicating 
Byrd’s claim to be barred by the 
statute of limitations. Byrd’s acci- 
dent was November 25, 1968, and 
the claimant last received medical 
care on August 22, 1969, receiving 
disability benefits on December 
17, 1969. Thereafter, in 1972, 
claimant requested medical care 
and was provided it by the 
employer/carrier, and was last 
seen by the authorized physician 
on February 28, 1973. The claim 
was filed on April 10, 1973. 


On petition for writ of certiorari 
to the Supreme Court, the claim- 
ant argued, inter alia, that the 
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IRC’s decision of July 16, 1974, 
receding from the Frank M. Mur- 
phy Corporation decision inter- 
preting Watson v. Delta, 
constituted, in fact and in law, a 
recanting of the Supreme Court’s 
decision in Watson. 

By order of March 14, 1975, 
Case No. 46,000, the Supreme 
Court denied the petition for writ 
of certiorari. 

Under the rule of Knight v. 
Munday Plastering Company, 
220 So. 2d 357 (Fla. 1969), the 
order of the IRC must be deemed 
to be “strictly according to law.” 

Petition for reconsideration or, 
at least, the granting of oral argu- 
ment (as originally requested) 
was filed with the Supreme Court 
on March 17, 1975. 

Therefore, by its decisions in 
Watson v. Delta Airlines, Inc., 
and Byrd v. Acousti Engineering 
of Florida, the Supreme Court of 
Florida has endorsed two con- 
tradictory rules regarding the 
statutes of limitations resident in 
Chapter 440, F.S., and has 
perhaps left claimants and their 
employers and carriers, not to 
mention the bench and bar, 
somewhat adrift in respect to this 
compellingly important point of 
law. 

One other rule has emerged 
from the Byrd case, supra, which 
bears upon appellate practice. 
The claimant presented to the 
IRC a single point of law 
—whether the judge of industrial 
claims erred by disregarding or 
violating the rule of Watson v. 
Delta. The IRC purported to rest 
its decision upon two “competent 
substantial evidence” cases and 
one “findings of fact” case. Pierce 
v. Piper Aircraft Corporation, 279 
So. 2d 281 (Fla. 1973); Meadows 
v. Curley’s Trash Service, Inc., 
244 So. 2d 417 (Fla. 1971); U. S. 
Casualty Company v. Maryland 
Casualty Company, 55 So. 2d 741 
(Fla. 1951). 


Claimant had argued to the Su- 
preme Court that by addressing a 
pure point of law with citation to 
thoroughly inapposite cases, the 
IRC failed or refused to adjudi- 
cate the sole point on appeal, or 
applied incorrect principles to the 
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point on appeal. It may be as- 
sumed by the Supreme Court’s 
per curiam denial that the IRC is 
not bound to any greater degree of 
specificity or accuracy than is any 
trial judge on review—i.e., that 
the reviewing court will affirm the 
order, irrespective of semantic 
error or improper legal theories 
indulged below, if the order is af- 
firmable on other grounds. 

3. By order of April 2, 1975, in 
Florida Tile-Sikes Corporation v. 
Roberts, Opinion by Chairman 
Carson, the Industrial Relations 
Commission held that a claimant 
in receipt of voluntary payments 
by his employer/carrier is not en- 
titled to an adjudication by a judge 
of industrial claims. The commis- 
sion noted that in this case the 
employer/carrier had accepted 
the claimant as permanently and 
totally disabled. A claim was filed 
and the judge of industrial claims 
adjudicated the claimant perma- 
nently and totally disabled. Citing 
Miami Beach First National Bank 
v. Dunn, 85 So. 2d 556 (Fla. 1956), 
and its own opinion in Hale v.G & 
H Contracting & Engineering 
Co., IRC Order 2-___. (Aug. 21, 
1974), Supreme Court Case No. 
46,219, the commission held that 
the Workmen’s Compensation 
Act is supposed to be and is a 
self-executing act. Accordingly, 
the judge of industrial claims 
erred in and by adjudication of the 
claim filed by the injured em- 
ployee. 

The two cases, Florida Tile- 
Sikes Corporation v. Roberts and 
Hale v.G & H Contracting & En- 
gineering Co. (now before the Su- 
preme Court of Florida) stand to- 
gether for the propositions that: a 
claimant may not file a claim as a 
matter of right, but must have 
reasonable grounds for doing so; a 
judge of industrial claims errs by 
adjudicating, or is without juris- 
diction to adjudicate, a claim filed 
while benefits are being voluntar- 
ily provided by the 
employer/carrier. These pro- 
positions might be homogenized 
into the proposition that: a claim- 
ant may not file a claim without 
reasonable grounds (i.e., that the 
employer/carrier are not pro- 
viding benefits as required by 
law). 

Interestingly, in the Florida 
Tile case, it was argued that 
§$440.15(1)(e), F.S., the so-called 


5% add-on poses a problem with- 
out adjudication by a judge of in- 
dustrial claims in that there is 
great uncertainty as to whether 
the add-on can be effectuated 
without an adjudication of per- 
manently total disability. The com- 
mission acknowledged the seri- 
ousness of the assertion of the 
problem, but opined that it was 
nota problem in this case and was 
therefore not an adjudicable 
issue. The commission dismissed 
the claim of Roberts. 

Two intriguing sidelights are 
Hale and Roberts. In Hale the JIC 
refused to adjudicate the claim; 
the IRC declared that error and it 
made an adjudication. In Roberts 
the JIC did adjudicate the claim; 
the IRC declared that error and it 
made an adjudication. Less 
academically, it is noteworthy 
that claims are filed with the Divi- 
sion of Labor [§440.25(1)], with 
the JIC’s jurisdiction in a given 
cause attaching only upon as- 
signment for hearing 
[§440.25(3)(a)]. Accordingly, 
since the IRC never mentioned 
the JIC’s “jurisdiction” in Hale 
and Roberts, these decisions ap- 
parently delimit the power, right 
or duty of the Division of Labor to 
receive and docket claims 
—although the division was party 
to neither cause! 


* * * 


Section Meeting and Panels 

The Workmen’s Compensation 
Law Section of The Florida Bar 
will hold its annual business 
meeting on June 20, 1975, at 8:30 
a.m. at the Boca Raton meeting of 
The Florida Bar Convention. At 
that time the Executive Council 
shall hold its session and select 
officers for the 1975-76 year. All 
members of the section are in- 
vited to be present and to partici- 
pate. 

The section shall present on 
June 19, 1975, from 9 a.m. to noon, 
during the convention, a two-part 
panel discussion: a discussion of 
problems confronting medical 
practitioners and legal practition- 
ers in the joint administration of 
the Workmen’s Compensation 
Act, and another panel on 
attorney’s fees awardable under 
Chapter 440, F.S. 

Members of the section shall be 
admitted without cost and are in- 
vited to participate. a) 
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Developments in Federal Class Actions 


WISOTSKY 


Over the course of the past year 
or so, in the aftermath of recent 
Supreme Court decisions, there 
has been a great deal of despairing 
comment upon the “death” of 
class actions. These reports, like 
the reports of the demise of the 
Fuentes case, are greatly exagger- 
ated. See, Mr. Justice Stewart's re- 
traction in North Georgia Finish- 
ing, Inc. v. Di-chem, Inc., 43 
U.S.L.W. 4192, 4194 (January 22, 
1975)(concurring opinion). In a 
nutshell, itis true that stringent re- 
quirements have been mandated 
for class actions where the pri- 
mary thrust of the suit is the recov- 
ery of monetary damages for the 
class members; but the class ac- 
tion remains intact as a viable tool 
for civil rights and pro bono pub- 
lico litigation where monetary 
damages are only incidental to 
the constitutional principles 
sought to be vindicated. 


The Recent Cases 


The first of the two cases that 
gave rise to the current confusion 
over the status of class actions was 
Zahn v. International Paper Co., 
38 L.Ed. 2d 511 (1973). The Zahn 
plaintiffs brought suit on behalf of 
themselves and a class of 200 
lakefront property owners against 
the International Paper Company 
for permitting discharges from its 
pulp factory to flow into the lake. 
The suit was brought as a diver- 
sity action, federal jurisdiction 
being invoked pursuant to 28 
U.S.C. §1332(a)(1). The claim of 
each of the named plaintiffs was 
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found to satisfy the $10,000 juris- 
dictional amount, but the district 
court was convinced “‘to a legal 
certainty” that not every indi- 
vidual owner in the class had suf- 
fered pollution damages in excess 
of $10,000. It therefore struck the 
class action allegations of the 
complaint. 

Reviewing the case by cer- 
tiorari, the Supreme Court in- 
voked the “firmly rooted” rule 
against the aggregation of claims 
and affirmed: 
when several plaintiffs assert separate and 
distinct demands in a single suit, the 
amount involved in each separate con- 
troversy must be of the requisite 
amount. . .and. . .those amounts cannot be 


added together to satisfy jurisdictional re- 
quirements. 


Id. at 516. But does the same rule 
apply in the context of a class ac- 
tion? The Court ruled that the 
rationale of Snyder v. Harris, 394 
U.S. 332 (1969), was controlling. 
In Harris, the Supreme Court ad- 
dressed the issue of the meaning 
of the “matter in controversy” 
clause of §1332 in light of the 1966 
amendments to Federal Rule 23. 
None of the named plaintiffs and 
none of the unnamed members of 
the class alleged claims in excess 
of $10,000. The Court held that 
the rule against the aggregration 
of claims was not superceded by 
Federal Rule 23, and this was 
reiterated in Zahn, supra at 
518-519: 


.. Snyder invoked the well-established 
rule that each of several plaintiffs asserting 
separate and distinct claims must satisfy 
the jurisdictional amount requirement if 
his claim was to survive a motion to dis- 
miss. This rule plainly mandates not only 
that there may be no aggregation and that 
the entire case must be dismissed where 
none of the plaintiffs claims more than 
$10,000 but also requires that any plaintiff 
without the jurisdictional amount must be 
dismissed from the case, even though 
others allege jurisdictionally sufficient 
claims. 


The Court in Zahn therefore con- 
cluded that “Each plaintiff in a 
Rule 23(b)(3) class action must 
satisfy the jurisdictional amount, 
and any plaintiff who does not 
must be dismissed from the 
case—‘one plaintiff may not ride 
in on another’s coattails’.” Id. at 
519. 

The second Supreme Court de- 
cision restricting the utility of 
class actions in suits for damages 
is the much-litigated Eisen v. Car- 
lisle & Jacquelin, 40 L.Ed. 2d 732 
(1974). In 1966 Morton Eisen 
filed a class action suit on behalf 
of himself and all other odd-lot 
(less than 100 shares) traders on 
the New York Stock Exchange. 
He alleged that the defendant 
brokerage firms and Stock Ex- 
change had violated the antitrust 
and securities laws by surcharg- 
ing odd lot transactions above and 
beyond the standard brokerage 
commission. Eisen’s individual 
damage was computed at $70, so it 
was crucial to the viability of the 
suit that it be maintained as a class 
action. 

On the first of several remands, 
the district court found that the 
prospective class numbered six 
million odd-lot traders, and that 
two million of those could be 
identified by name and address 
by recourse to existing brokerage 
records. Calculating the cost of 
individual notice, plus publica- 
tion costs designed to reach the 
other four million members of the 
class, at $225,000, the court ap- 
proved a scaled-down notice plan 
costing approximately $21,720. 
After having conducted a pre- 
liminary ‘‘mini-hearing,” the 
court determined that the plaintiff 
was likely to prevail on the merits 
and imposed 90% of the notice 
costs ($19,548) upon the defen- 
dant. The court of appeals re- 
versed on the grounds that indi- 
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vidual notice was required and 
that a preliminary hearing on the 
merits was not authorized. The 
Supreme Court agreed. 

Rule 23(c)(2) provides as fol- 
lows: 

In any class action maintained under 
subdivision (b\3), the court shall direct to 
the members of the class the best notice 
practicable under the circumstances, in- 
cluding individual notice to all members 
who can be identified through reasonable 
effort. The notice shall advise each 
member that (A) the court will exclude him 
from the class if he so requests by a 
specified date; (B) the judgment, whether 
favorable or not, will include all members 
who do not request exclusion; and (C) any 
member who does not request exclusion 
may, if he desires, enter an appearance 
through his counsel. 


Focusing particularly on the un- 
derlined portion of the rule, the 
Supreme Court held that “the im- 
port of this language is unmistak- 
able. Individual notice must be 
sent to all class members whose 
names and addresses may be as- 
certained through reasonable ef- 
fort.” Id. at 746. The Court but- 


tressed its conclusion by reliance 
upon the Advisory Committee’s 
Note to Rule 23, 39 F.R.D. 98 et. 
seq. (1966). (The note also sug- 
gests that individual notice to a 
person whose name and address 
is known may be a requirement of 
procedural due process of law.) 
With respect to the issue of al- 
locating the cost of individual 
notice, the Court held that there is 
no provision in Rule 23 “to sug- 
gest that the notice requirements 
can be tailored to fit the pocket- 
books of particular plaintiffs.” Id. 
at 748. Thus, the Court held that 
“the plaintiff must pay for the cost 
of notice as part of the ordinary 
burden of financing his own suit.” 


Id. at 749. 


Impact of Zahn and Eisen 


The effect of Zahn and Eisen is 
to impose rather severe burdens 
upon a plaintiff desirous of vin- 
dicating the rights of any large 
group of persons who have suf- 
fered injury where the pecuniary 
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damage of each class member is 
small. Litigants desirous of acting 
in the capacity of private attorneys 

eneral to enforce the a of a 
arger group will be clearly deter- 
red from doing so by the expense 
of providing individual notice to 
members of the class they purport 
to represent. The loss to the pub- 
lic interest law movement is thus 
evident. It was succinctly stated 
by Justice Douglas, dissenting in 
part, in Eisen at 753: 

I think in our society that is growing in 
complexity there are bound to be innum- 
erable people in common disasters, 
calamaties, or ventures who would go beg- 

ing for justice without the class action 

ut who could with all regard to due pro- 
cess be protected. Some of these are con- 
sumers whose claims may seem de 
minimis but who alone have no practical 
recourse for either remuneration or injunc- 
tive relief. Some may be 
environmentalists... . Or the unnamed 
individual may be only a rate payer being 
excessively charged by a utility or a 
homeowner whose assessment is slowly 
rising beyond his ability to pay. 

The class action is one of the few legal 
remedies the small claimant has against 
those who command the status quo. I 
would strengthen his hand with the view 
of creating a system of law that dispenses 
justice to the lowly as well as to those lib- 
erally endowed with power and wealth. 


Limiting Factors 


Notwithstanding the foregoing, 
there are limits to the restrictions 
imposed by Zahn and Eisen. The 
requirements of Zahn, for exam- 
ple, can be avoided altogether if 
the plaintiff can predicate his case 
upon a jurisdictional ground not 
requiring the $10,000 amount in 
controversy, e.g., civil rights 
jurisdiction pursuant to 28 U.S.C. 
§1343. The burden imposed by 
Eisen of paying for notice to the 
class may be reduced by paring 
down an unwieldly class to one or 
more subclasses as provided by 
Rule 23(c)(4). Indeed, the Court’s 
opinion expressly permits Eisen 
to redefine his class to more man- 
ageable propotions under Rule 
23(c)(4). Further in this regard, 
Eisen can be read as a rebuke to 
excessive ambition on the part of 
the plaintiff and/or his attorney for 
attempting to bring a ““Franken- 
stein monster posing as a class ac- 
tion.” Eisen II, 391 F. 2d 555, 572 
(2nd Cir. 1968). 
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A second limiting factor is a log- 
ical corollary of the Court’s ruling: 
Individual notice should not be 
required where the names and 
addresses of class members are 
not known and cannot be deter- 
mined by “reasonable effort.” A 
final limiting factor is that the cost 
of providing notice to the class is 
recoverable by the plaintiff as part 
_ costs if the action is success- 
ul. 


Civil Rights and Constitutional 
Cases 

Although the loss to the public 
interest law movement engen- 
dered by Zahn and Eisen is sub- 
stantial, it nevertheless can be 
and has been overstated by alarm- 
ists and uninformed commen- 
tators. For this reason it is impor- 
tant to emphasize that some types 
of class actions are totally unaf- 
fected by these cases, and that the 
holdings of both Zahn and Eisen 
are limited to class actions 
brought pursuant to F.R.C.P. 
23(b)(3) for monetary damages. 
Eisen at 748, note 14: “We are 
concerned here only with the 
notice requirements of subdivi- 
sion (c)(2), which are applicable to 
class actions maintained under 
subdivision(b)(3). By its terms 
subdivision(c)(2) is inapplicable 
to class actions for injunctive or 
declaratory relief maintained 
under subdivision(b)(2).” Zahn at 
519: “Each plaintiff in a Rule 
23(b)(3) class action must satisfy 
the jurisdictional amount... .” 

But, subdivision(b)(3) is only 
one of three bases upon which a 
class action can be predicated. 
Individual notice to members of 
the class under subdivisions(b)(1) 
and (b)(2) is not mandated by the 
language of Rule 23, and the 
weight of authority so holds. For 
example, in Hammond v. Powell, 
462 F. 2d 1053, 1055 (4th Cir. 
1972), a civil rights action seeking 
declaratory and injunctive relief 
against the South Carolina claim 
and delivery statute, the Court 
held that “since this class action 
plainly comes within the ambit of 
F.R. Civ. P. Rule 23(b)(2), the 
notice requirement of Rule 
23(c)(2) does not apply.” Simi- 
larly, in Yaffe v. Powers, 454 F.2d 
1362, 1366 (1st Cir. 1972), the 
Court explained the distinction 
between class actions brought 
under subdivision(b)(2) and 
(b)(3): 
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Although notice to and therefore precise 
definition of the members of the suggested 
class are important to certification of a 
subdivision(b)(3) class, notice to the mem- 
bers of a (b)(2) class is not required and the 
actual membership of the class may not 
therefore be precisely delimited. In fact, 
the conduct complained of is the bench 
mark for determining whether a subdivi- 
sion (b)(2) class exists, making it uniquely 
suited to civil rights actions in which the 
members of the class are often “incapable of 
specific enumeration.” 

It should be noted that there are 
cases holding to the contrary, e.g., 
Schrader v. Selective Service Sys- 
tem Local Board No. 76, 470 F. 2d 
73 (7th Cir. 1972) and Zeilstra v. 
Tarr, 466 F.2d 111 (6th Cir. 1972). 
However, these cases are based 
upon the mistaken notion that 
Eisen requires notice “as a matter 
of due process in all representa- 
tive actions.” Tarr at 113. This 
position is clearly erroneous. In- 
deed, the Fifth Circuit Court of 
Appeals has expressly rejected 
this reasoning in Gonzalez v. Cas- 
sidy, 474 F. 2d 67, 74, n.4 (5th Cir. 
1973), holding that the essential 
requisite of due process as to ab- 
sent class members is not per- 
sonal notice but the adequacy of 
representation afforded by the 
named parties. 


The rationale for dispensing 
with individual notice in a (b)(2) 
class is inherent in its very nature. 
Ina suit in which the challenge is 
directed to the application or en- 
forcement of a statute (or a custom 
or practice of widespread applica- 
tion), a declaration of unconstitu- 
tionality will have the same prac- 
tical effect whether it is rendered 
for named individuals only or for 
the benefit of a larger class of per- 
sons. “Whether plaintiff proceeds 
as an individual or on a class suit 
basis, the requested relief gener- 
ally will benefit not only the 
claimant butall other persons sub- 


ject to the practice or rule under 
attack.’”” Wright and Miller, 
Federal Practice and Procedure, 
§1771 at 663-664. 

Nevertheless, there are impor- 
tant tactical reasons why such a 
case should be brought as a class 
action. One of the major reasons 
for this is to avoid the application 
of the mootness doctrine; thus, if 
the claim of the named plaintiff 
becomes mooted during the pen- 
dency of the action and the cause 
has been certified as a class action 
by the court, the case can go for- 
ward on behalf of the class. Sosna 
v. Iowa, 95 S. Ct. 553, 556-559 
(1975); Gerstein v. Pugh, 43 
U.S.L.W. 4230, 4232, n.11. A sec- 
ond strategem in the use of class 
actions is to avoid the application 
of the exhaustion doctrine; thus, 
under certain circumstances 
where exhaustion of administra- 
tive remedies would ordinarily be 
required, exhaustion by the 
named plaintiff alone will suffice 
to permit him to represent a class 
of persons who have not ex- 
hausted administrative remedies. 
Oatis v. Crown Zellerbach Cor- 
poration, 398 F. 2d 496 (5th Cir. 
1968). And, as stated above, these 
important advantages of a class ac- 
tion under Rule 23(b)(2) remain 
unaffected. 

Summing up the net effect of 
recent developments, then, leads 
to the following conclusions. 
There has been an unmistakable 
loss, as a result of Zahn and Eisen, 
of a powerful tool for the vindica- 
tion of the rights of a large group of 
persons where the individual 
monetary loss is small. On the 
other, Zahn and Eisen have no 
application whatever to actions 
brought pursuant to Rule 23(b)(2), 
the predominant vehicle for pub- 
lic interest and antipoverty 
litigation. 0 
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streak. 


At Heller we know that speed is of the essence when it 
comes to getting interim funds to you. So we deal with your 
application for short-term mortgage financing at a pace that 
matches that of any speeding college streaker. Whether you 
want money to build a high-rise apartment, ashopping center, 
or to develop commercial or industrial properties, we’ll make 
our commitment much faster than most lending agencies. 
Our experience in every phase of mortgage financing 
has worked to the advantage of developers 
in all regions of the country. We can put our expertise 
to work for you. Quickly. As you can see above, 
we’re really stripped for action. 
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News and Notes 
Lawyers’ Title Guaranty Fund 


CONFERENCES IN WASHINGTON ... On 
March 19-21, 1975, representatives of the Na- 
tional Conference of Bar-Related Title Insurers 
had meetings in Washington, D.C., with rep- 
resentatives of the Department of Housing and 
Urban Development, Federal Home Loan 
Bank Board, Federal Deposit Insurance Cor- 
poration, Mortgage Bankers Association, Fed- 
eral Reserve Board, Federal National Mortgage 
Association, and Federal Home Loan Mortgage 
Corporation. The main topics discussed were 
the proper role of the lawyer in residential real 
estate transactions and the recently enacted 
Real Estate Settlement Procedures Act of 1974. 
The membership of the National Conference is 
composed of the operating bar-related title in- 
surers throughout the United States. G. Robert 
Arnold of the Florida Fund was one of the rep- 
resentatives of the National Conference attend- 
ing the various meetings. 


LAW COLLEGE WORKSHOPS ..... During 
March, April and May, workshops including 
examination of a sample abstract and a discus- 
sion of closing techniques and procedures 
were conducted for law students by The 
Fund in cooperation with the law professors 
at each of Florida’s five colleges of law. Fund 
vice president and chief title attorney, Robert 
H. Threadgill conducted the workshops with 
the assistance of Tallahassee attorney Albert H. 
Stephens at Florida State University; Ft. 
Lauderdale attorney and Fund field attorney, 
Roger H. Staley at Nova University; and Ocala 
attorney Young J. Simmons at the University of 
Florida. Fund staff attorney Walter R. Beales 
III presented the workshops at the University 
of Miami joined by field attorney Harry B. 
Smith of Miami Beach and at Stetson Univer- 
sity College of Law, with the participation of 
Port Richey attorney Charles G. Edwards. 


MEMORIAL DAY HOLIDAY .... Fund head- 
quarters will be closed Monday, May 26, 1975, 
for Memorial Day. 


TITLE NOTE BY A FUND ATTORNEY... 
“Special Equity in Entireties Property” 

In dissolution of marriage proceedings one 
party will frequently claim a special equity in 
entireties property on the basis that they sup- 
plied all or most of the consideration for the 
purchase of the property. It has long been the 


law in Florida that financial contributions by 
the husband toward the purchase of entireties 
property are presumed to be a gift to the wife. 
Schoenrock v. Schoenrock, 202 So. 2d 571 (2d 
D.C.A. Fla. 1967), and cases cited therein. 

In addition, this presumption of a gift 
could only be overcome by “conclusive evi- 
dence,” which has been analogized to the bur- 
den of proof in a criminal case, i.e., proof, not by 
merely a preponderance of the evidence, but 
beyond a reasonable doubt. Schoenrock supra. 
The difficulty in meeting this burden of proof is 
evidenced by the fact that there are only two 
recorded cases in which the husband was able 
to prove special equity, Hargett v. Hargett, 24 
So. 2d 305 (Fla. 1946), and Lovejoy v. Lovejoy, 
36 So. 2d 192 (Fla. 1948). 

The husband, however, did not enjoy a recip- 
rocal presumption as to financial contributions 
by the wife. Forde v. Forde, 10 So. 2d 919 (Fla. 
1942); Olsen v. Olsen, 195 So. 2d 864 (3d 
D.C.A. Fla. 1967). 

With the adoption of the 1968 Constitution in 
which Article X, Section 5, eliminated any dis- 
tinction between married women and married 
men in the holding, control, disposition or en- 
cumbering of their property, courts could no 
longer reconcile a presumption which did not 
apply equally to both spouses. 

In Steinhauer v. Steinhauer, 252 So. 2d 825 
(4th D.C.A. Fla. 1971), the court held that the 
presumption was reciprocal and that financial 
contributions by each partner should be pre- 
sumed as gifts to each other. 

The Steinhauer case was followed recently 
in Ball v. Ball, 303 So. 2d 32 (2d D.C.A. Fla. 
1974). The Ball case, however, goes on to con- 
sider the effect of the new constitution on ac- 
quisitions prior to its adoption. After determin- 
ing that it was the 1968 constitutional change 
which made the presumptions reciprocal, the 
court pointed out that the earliest acquisition in 
that case occurred after 1968 and was thus gov- 
erned by the new presumption. The court 
reasoned that acquisitions prior to 1968 would 
be determined by the law in effect at that time. 
Therefore, under the Ball case, it appears that 
financial contributions to entireties properties 
by the wife prior to 1968 will continue to be 
—o- by the presumption that they are not 
gifts. 


By the Staff of Lawyers’ Title Guaranty Fund 
Adv. 
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CALENDAR 


May 29-31—Board of Governors, The Florida Bar, Bar Center, Tallahassee. 


May 30—CLE Course on Probate, Miami and St. Petersburg. 

June 6—CLE Course on Probate, Orlando and Pensacola. 

June 13—CLE Course on Probate, Gainesville and Sarasota. 

June 18—CLE Course on Probate, Florida Bar Convention, Boca Raton. 


June 18-21—25th Annual Convention, The Florida Bar, Boca Raton Club, Boca 
Raton. 


June 26-July 2—International Association of Insurance Counsel Convention, 
South Hampton Princess, South Hampton, Bermuda. 


June 27—CLE Course on Probate, Ft. Myers and Panama City. 
July 11-12—Law Revision Council, Breakers Hotel, Palm Beach. 
July 29-30—Second Triannual 1975 Florida Bar Examination—Miami Beach area. 


August 6-10—Federation of Insurance Counsel Convention, Bermuda Princess 
Hotel, Bermuda. 


August 7-14—98th Annua! Meeting, American Bar Association, Montreal, 
Canada. 


September 3-6—CLE Committee Course, Basic Trial Advocacy, St. Petersburg. 
September 12-13—Law Revision Council, Host Airport Hotel, Tampa. 


September 18-19—Genera! Meeting of Committees, The Florida Bar, Carlton 
House, Orlando. 


September 27-October 3—xX!X Conference of Inter-American Bar Association, 
Cartagena, Colombia. Contact John O. Dahigreen, Secretary General, 
Inter-American Bar Association, 1730 K Street, Washington, D.C. 20006. 


October 12-17—World Peace Through Law Conference, Sheraton-Park Hotel, 
Washington, D.C. 


October 28-29—Third Triannua!l 1975 Bar Examination—Jacksonville area. 


October 31-November 1—Annua! Convention Academy of Florida Trial 
Lawyers, Contemporary Hotel, Walt Disney World. 
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If you felt somewhat disadvan- 
taged in Ocala because there 
wasn’t a St. Paul Title Office 
around to give super-fast 
service, NOW you can rejoice 
a little. 

Our new office in Ocala is 
giving the same fast service 
that our Clearwater, Jackson- 


ville, and West Palm Beach 
offices plus our agents through- 
out the state have been giving 
right along. 

But just because we're fast 
doesn’t make us fly-by-night. 
We're one of the St. Paul 
Companies whose combined 
assets are in the two billion 


neighborhood. So the next time 
you have a tacky title problem, 
or an easy one, give your near- 
est St. Paul office or agent a 
call. We'd like to spoil you too. 
Curtis McClung will manage 
the new Ocala office at 228 E. 
Silver Spring Blvd., Ocala, 
32670. Phone 904-732-6820. 


Dear Florida: Now you can get 
two day answers to your title questions 
in Ocala, too. 


One of the ST. PAUL COMPANIES 
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We're not everyone else. 
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You want expert research in the most 
efficient manner available. Our toll- 
free number is just one of several 
factors which enable us to do that 
job for you. 


No matter where you are in Flor- 

ida, RESEARCH FOR LAWYERS 

is just a toll-free call away. Your re- 
search problem does not need to be 
delayed in your office any longer 
than the time it takes to dial our num- 


ber. When you call, recording co o 


is available to tape your case directly, so work 
can begin at once. You don’t need to worry 
about delays in formulation, dictation and 
transcription. Our secretary is your secretary. 


Expertise and thoroughness are essential to a 
quality research product. Our Florida-trained 
researchers work with the most modern and so- 
phisticated research tools available. Moreover, 
you have continuing personal supervision over 
your researcher as he works. In this way you 
retain complete control over the direction and 
results of your research. RESEARCH FOR 
LAWYERS is truly your specialized “on call” 
research consultant. 


As the oldest and most experienced legal re- 
search firm in Florida we have the background 
to tailor our product to your individual needs. 


Postmaster: Send Form 3579 to 
The Florida Bar, Tallahassee, Florida 32304 


We will provide you with an office mem- 


orandum, arguments for an appellate or 

trial brief, an opinion letter, or even a 
specialized form to suit your partic- 
ular requirements. 


Expert quality research using the most 
efficient means available . . . our ex- 
perience makes it work for you. What- 
ever your needs, put our toll-free num- 

ber to work for you today. 


More than ever, your finest legal research 
rganization is right here in Florida . 


for law 


Florida Division of 
American Legal Research Corp. 


(800) 312-6862 


Box 13777 Gainesville, Florida 32604 
From outside Florida call (904) 377-8300 
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